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Editorial

Avril Calder

Guidelines on Children in Contact with the
Justice System
Dr honoris causa Jean Zermatten* and
Professor Jean Trépanier* each discuss the
Association’s new Guidelines on Children in
Contact with the Justice System.
As you know the Association’s Guidelines were
nd
launched on May 22 at the UN Office for Drugs
and Crime in Vienna. The launch was a proud
moment, reported in this Chronicle by our
Honorary President, Dr hc Jean Zermatten* who
foresees that the Guidelines will make a big
impact on the world stage.
Professor Jean Trépanier* worked long and
hard at putting the Guidelines together and has
made a fine job of doing so. Dr Zermatten praises
the Professor’s achievement. I should like to add
to his comments, not only my personal grateful
thanks but also thanks on behalf of the whole
membership.
In his article, Jean Trépanier describes how the
work was carried out and is similarly grateful to all
the members of the Working Group and for the
regional views expressed by members.
Children’s Rights
The European Directive 2016/800 relates to
children’s rights when they are suspected or
accused of committing an offence. As your
President, I was recently asked to comment on
some aspects of the Directive at a meeting of
representatives of European Union Member
States, organised by the European Commission.
The talk I gave is published in this issue.
Magistrate, Asmita Naik echoes the provisions in
the above Directive for a child in the European
Union to have information, legal representation
and, crucially, an interpreter to help them
understand what is going on in criminal
proceedings relating to them. Her article draws on
a report about the effectiveness of three other
European Directives in five EU countries and
gives a clear picture of what is needed to give life
to ‘effective participation’ as expected by the
Convention on the Rights of the Child and the
European Court of Human Rights.
Counting children
IAYFJM is a member of Child Rights Connect,
possibly the most influential child focussed
organisation in Geneva. I am therefore pleased to
publish their very readable account of how
children’s rights will be taken up and made central
to the United Nation’s Transforming our world:
The 2030 Agenda for Sustainable Development.
One of the pledges of the UN 2030 Agenda is to
‘leave no one behind’ a principle especially
relevant for children. Child Rights Connect argues

for a clear integration of children’s rights when
implementing the Agenda.
As signatories to the Global Study of Children
deprived of their liberty (estimated to be 1,000,000
worldwide), the Chronicle has been keeping
members up to speed with developments. Anna
Tomasi with support from Isabelle Meenan, of
the NGO, Defence Children International (DCI)
guide us through progress so far.
Other children too are not counted. They are
children not living in their families. Claudia Arisi
and Merel Krediet describe how the UN 2030
Sustainable Goals are directed to collecting
statistics on this large group of children so that the
risks faced and plans for their better protection by
States can be more purposefully pursued.
Child trafficking
You will remember that the January 2018 edition
carried Part A of an article by Justice Bankole
Thompson* on Child Trafficking in West Africa
with the promise of Part B in this edition. You will
find, on reading Part B, that the thorough
academic approach of the author is sustained with
much information and analysis of the plight of
children in eleven countries in the region. Justice
Bankole Thompson calls for a much needed,
ideally global mechanism, to combat the world
wide trafficking of children.
Barrister Nadine Finch* writes about the report of
the
European
Commission’s
Reinforcing
Assistance to Child Victims of Trafficking project
(ReACT). As you know there are many migrant
children in Europe, so helping guardians ad litem
and lawyers to better understand the steps they
can take to protect those children among them
who are trafficked is essential, the children mainly
having no control over their movements.
Commissioners,
Ombudspersons
and
Advocates for children
A strong presence in this Chronicle is the voice of
Commissioners. From India to New Zealand,
Canada (three articles), to England and Wales,
Poland to Srpska and Malta, eight contributors,
four of them answering direct questions, shed light
on the remit and advocacy of the office they
represent or know about. Their broad scope is
clear and of great interest.
Professor Shanta Sinha previous National Chair
Person, India National Commission for Protection
of Child Rights writes about the Commission’s role
and challenges. Associate Professor Mona Paré
discusses Children’s Advocates in Canada and
the need for a federal Ombudsman (an argument
also supported in this edition by British Columbia's
Representative for Children and Youth, Bernard
Richard).
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This collection grew from the efforts of Briony
Horsfall and Radhi Shah, who approached a
large number of Commissioners, Ombudspersons
and Advocates offices for children and asked
them to respond to a set of interview questions.
You will see that the responses received from
Commissioners, Ombudspersons and Advocates
provide great insight into the similarities and
differences across their roles in different
jurisdictions.
We would like to thank the Commissioners,
Ombudspersons and Advocates and their offices
for taking the time to contribute to our Chronicle.
They are: Judge Andrew Becroft* (New Zealand
Children’s Commissioner), Bernard Richard
(British Columbia's Representative for Children
and Youth), Camil Picard (Vice-President of the
Quebec Commission for Human Rights and the
Rights of Young People), Anne Longfield, OBE
(Children’s Commissioner for England), Marek
Michalak (Polish Ombudsman for Children),
Nada
Grahovac
(Republic
of
Srpska
Ombudsman for Children) and Pauline Miceli
(Commissioner for Children of Malta). Thank you
also to Radhi for her volunteer work on this topic.
Family matters
Following recent changes to legislation in the
state of Victoria, Australia, the rights of a donor
conceived
child
to
know
his
or
her
biological/genetic
makeup
have
been
strengthened. Karin Hammerburg and Louise
Johnson examine the far-reaching changes,
which will be of interest to readers given the
retrospective nature of Victoria’s new legislation.
What is the work of a child psychotherapist? In
her contribution, Juliet Lyons gives us a valuable
and uplifting insight into her work, describing in
detail by agreement, the long-term therapy she
undertook with one child.

Issues in Child Welfare and Juvenile Justice
It will come as no surprise to readers that children
in out of home care figure strongly in youth
offending statistics. Dr Katherine McFarlane
provides insights from her recent research in New
South Wales, Australia setting out the relationship
between care and offending and the process of
‘care-criminalisation’.
Will the specialist nature of the Juvenile Court in
Italy be lost? Joseph Moyersoen*, immediate
past President of IAYFJM, writes about the
challenges facing continuation of specialisation in
the light of proposed government legislation and
the campaign not to lose the expertise of the
current system.
David Lane, a former social worker and guardian
ad litem for children in the Family Court in
England and Wales, provides a short article to
introduce us to his recent research carried out into
the perspectives of Judges about what constitutes
child-centred decision-making. A longer article
about his findings will appear in the January 2018
issue.
Jurisprudence
Italian advocate Andre Conti*, kindly takes care
of our website and has written a piece that will
appear in each Chronicle about the aims of the
website, in particular about developing the
jurisprudence coverage. Please read it and, if you
can contribute a report of a significant case,
contact him.
Finally, I owe a deep debt of gratitude to Dr
Horsfall whose unfailing help has made this
edition both interesting and possible.
Avril Calder
chronicle@aimjf.org
Skype
account:
aimjf.chronicle
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Significance of the IAYFJM Guidelines on
Children in Contact with the Justice System

The launch of the Guidelines
The IAYFJM Guidelines1 on Children in Contact
with the Justice System were drafted by an
international working group of members of our
Association. They were adopted on 21 October
2016 at the Association’s Council meeting in
London and ratified by members on 26 April 2017.
On 22 May 2017 they were officially launched in
Vienna at a side-event held in the International
Centre during the twenty-sixth session of the UN
Commission on the Prevention of Crime and on
Criminal Justice.
The launch was chaired by our President, Avril
Calder. Jean Trépanier began by speaking about
the work that his group had done and the reasons
that had prompted the Association to make this
contribution to the structure of children’s rights. He
then summarised the contents of the Guidelines
(his companion piece in this issue of the Chronicle
will be of great interest). Mme Bina D’Costa (who
is an expert in child protection at the UNICEF
Innocenti Centre in Florence) spoke of the
importance of having such an instrument in her
field of work. Leo Ratledge, the legal co-ordinator
at CRIN, confirmed how important it is for children
to have access to justice, especially given the
need to consider their best interests, as set out in
Article 3.1 of the Convention on the Rights of the
Child. Finally, I spoke of the need for international
standards that would encourage States to
introduce their own legislation. I develop this
aspect in the rest of this article.
But first let me say how delighted I am to be able
to congratulate IAYFJM on this superb piece of
work, which was undertaken by a group of our
members led by Professor emeritus Jean
Trépanier. Jean has the gift of getting experts to
work together in harmony, the tenacity to see
through long-term projects and an amazing
understanding and knowledge of juvenile justice.
1 The Guidelines in English, French and Spanish are on the
Association’s website: www.aimjf.org

Dr hc Jean Zermatten*

Thanks for creating these Guidelines are due to
all our experts, to our President, Avril, and to
Jean.
The need for standards in a sensitive area
Of all the areas concerned with children’s rights, it
is the field of justice and especially juvenile justice
(an area with which IAYFJM is very familiar)
where international instruments are most fully
developed. This is somewhat surprising as it is,
fortunately, a field that does not impinge on the
vast majority of children. Indeed, given the
amount of effort devoted to international
standards in the field, it always comes as a
surprise to find how small are the actual numbers
of children who are either in conflict with the law
(as suspects, accused or convicted of an offence)
or in contact with it (as victims or as witnesses).
For example, the areas of education or health,
which affect most children, have certainly not had
the same amount of attention from international
law-makers.
Why is there this interest among States
concerning children in conflict or in contact with
the law?
It is probably because a child who breaks the law
rapidly comes to be seen as a potential danger
and the State has power through the justice
system to take reflex action to maintain security
by the deprivation of liberty or even (sadly) capital
punishment in some ten States. The use of this
power (the sword of justice) instead of weighing
the interests involved (the scales of justice) has
led to this being given priority internationally.
When it exercises its role as protector of children
who have been victims of crime (all forms of
abuse, violence or exploitation), the State has a
clear
responsibility
to
develop
sensitive
procedures which will give the children security
and then to provide professionals and services to
treat the trauma, foster rehabilitation and finally
seek to repair any damage.
Similar considerations apply to children who, for a
variety of reasons, are in the care system rather
than the criminal justice system. The reasons may
be to do with their personal situation, but are most
often connected to the situation of their parents,
family or brothers and sisters. These children
should have a say over being taken into care and
should be the focus of any decisions that are
taken. It is not at all certain that every care system
allows or encourages such an approach.
It is equally fundamental to respect the rights of
children who are neither parties to civil
proceedings (separation or divorce) nor criminal
ones (parents deprived of liberty) but who are very
directly affected by the decisions that are taken.
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They should not be left out of account by those
taking decisions who often look upon the child
sympathetically but do not recognise his or her
importance as an individual endowed with rights.
They see the child rather as an unfortunate victim
with little or no influence over what will happen.
What about the many children in administrative
systems
(education,
health,
immigration,
arts/leisure/sport)? One has to say that in these
areas one is faced with large areas of legislative
desert where the rights of the child are often
completely or partially ignored and where very few
standards are in place. In dealings with schools,
hospitals or leisure centres, it often seems as if
those in charge and professionals working in the
organisations lack the basic level of knowledge to
act in ways that respect children as possessing
rights which they are able to exercise for
themselves according to their age and maturity
and other relevant circumstances.
The texts
These considerations have led many researchers,
academics and practitioners to consider how
children’s access to the justice system might be
improved, basing their proposals on the
fundamental principles of the Convention on the
Rights of the Child.
Looking at the main texts, one sees that the
earliest2 dates from 1985 and that they continue
up to the present day with the Appeal to the UN
General Assembly to undertake a world-wide
survey on children deprived of their liberty3 and
the Association’s Guidelines in 2017.
This trend is clearly linked to the new perception
of the child as a bearer of rights, whose
participation and voice are most desirable. It may
be summarised as access to justice… for men
and women but especially for children who have
hitherto largely been denied it. Several countries
have passed legislation allowing children access
to justice and the exercise of their rights,
particularly by allowing them to be represented
effectively and independently. This is necessary
because representation by parents does not work
when the parents’ and child’s interests diverge or
are opposed to each other (as, for example, when
the child has suffered abuse at the hands of the
parent). The questions and practical issues that
arise when representing children are covered in a
note-worthy study by CRIN : Rights, Remedies
and Representation: a global Report on Access to
Justice for children4.

The most completely successful work showing the
child taking a full role in the justice system is by
the Council of Europe5. This develops various
standards and guidelines to do with child-friendly
justice--the approach designed to improve the
justice system by adapting it to the particular
needs of children. That requires the creation of a
system to guarantee and give effect to all the
rights of the child. The fullest description of such a
system of child-friendly justice is in the well-known
Guidelines of 2010. These were designed for the
member states of the Council of Europe, but they
were adapted for African countries6 at a World
Congress held in Kampala in 2011 under the
auspices of the African Child Policy Forum and
Défense des Enfants International which
published an extremely thorough report. In their
conclusions, the authors said:
Hitherto, the emphasis has been on children in
the criminal justice system, but there have
been significant developments in the fields of
care and protection. Legislation that embodies
children’s rights demonstrates that the rule of
law applies to children and that they enjoy the
protection of the law. From examples of
jurisprudence and legislation, it appears that
the majority of African countries have, at least
to some extent, included the basic principles of
child-friendly justice in their laws and
practice78.
The Congress resulted in the adoption of the
Guidelines on action for children in the justice
systems of Africa9 which established a framework
for child-friendly justice reforms in Africa:
These Guidelines apply to all proceedings
(formal or informal, judicial or administrative,
civil or criminal) to which a child is party. The
general principles reflect the Convention on
the Rights of the Child and the African Charter
on the Rights and Well-being of the Child and
the Guidelines set out specific measures that
should be taken to improve the respect
accorded to children’s rights from their first
contact with the justice system10.

5 Lignes directrices du Comité des Ministres du Conseil de
l’Europe sur une justice adaptée aux enfants (adoptée par le
Comité des Ministres le 17 novembre 2010, lors de la 1098e
réunion des Délégués des Ministres)
6:See the document : Parvenir à une justice adaptée aux
enfants en Afrique [Delivery of child-friendly justice in Africa]
https://app.box.com/s/7256f433b46ceccca0a0
7 Conference Report pp146-147

3
http://www.dei-belgique.be/fr/info/dernieresnouvelles/item/408-appel-a-l-assemblee-generale-de-l-onupour-la-realisation-d-une-etude-mondiale-sur-les-enfantsprives-de-liberte
4 https://www.crin.org/en/library/publications/rights-remedies-

8See also: tps://www.unodc.org/documents/justice-and-prisonreform/Child_Friendly_Legal_Aid_in_Africa.UNICEF.UNDP.UN
ODC.fr.pdf
9
http://www.africanchildforum.org/clr/Supplementary%20Docum
ents/other-documents-15_fr.pdf
10
https://www.crin.org/fr/guides-pratiques/guides-

and-representation-global-report-access-justice-children

juridiques/justice-adaptee-aux-enfants/normes-regionales

2 The Beijing Rules, 1985.
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Currently in Latin America a similar initiative is
being taken by the Asociación Internacional
MERCOSUR de los Jueces de la Infancia y
Juventud and by the Asociación Uruguaya de
Magistrados y Operadores Judiciales de Familia,
Infancia y Adolescencia to adopt Guidelines
adapted for Children and Adolescents.
The Third Optional Protocol
Finally, I should mention the important, new
international instrument on participation by
children and the independent exercise of their
rights. The responsibility on States to report on
the application of the Convention and violations of
children’s rights has been reviewed. Violations of
rights may be committed by the State itself, state
agents, government or non-government bodies,
private companies or even other children. Where
the violation of rights has occurred in one of the
32 States11 which have so far ratified the Third
Protocol12 to the Convention, it is now possible for
children themselves to bring their complaints
directly to the Committee on the Rights of the
Child in Geneva. It is a safe bet that this
procedure will lead to many complaints being
presented to the Geneva experts of violations of
children’s rights by the State, such as : police
violence, disproportionate deprivation of liberty,
lack of procedural guarantees, measures
inappropriate for the age of the child, noncompliant institutions, lack of professional training
and so on.
Value added by the Association’s Guidelines
Given the numerous national or regional
instruments that already exist setting out the right
of children to justice, it is reasonable to ask what
the added value of the Association’s Guidelines is.
A point to make at the outset is that the
Guidelines cover all situations where children
are faced with a system that will take decisions
about them. This is not the case with many earlier
texts. The introduction to the Guidelines sets this
out very clearly:
Children are likely to come into contact with
the justice system for various reasons,
including for example separation of parents,
custody, protection, adoption, children in
conflict with the law, child victims of physical or
psychological violence, sexual abuse or other
crimes,
health
care,
social
security,
unaccompanied children, displaced children,
asylum-seeking and refugee children and so
forth. They may appear before various types of
courts, be they civil, criminal or administrative
– including, in some countries, traditional or

religious courts. They may appear as a party
or as a witness. Whatever the setting,
children’s rights must be respected and the
Guidelines should apply to all matters where
children are in contact with the justice system.
Secondly, these Guidelines are universal in
scope. They go beyond current international
guidelines which are regional in character. I
believe there is a real need for Guidelines that are
designed to be applicable to every country. The
Committee on the Rights of the Child, the body
which oversees the application of the Convention
by States, will find guidance which goes beyond
the national or regional level of great value when
assessing each country’s arrangements for
ensuring that children have the right to access
justice.
Another valuable aspect of the Guidelines is that
they form a straightforward and extremely
readable document compiled by professionals
from every continent and all justice systems. This
means that they can easily be applied by any
professional working in a judicial or administrative
system whatever their role (judge, prosecutor,
barrister,
police
officer,
social
worker,
psychologist, teacher, prison officer, manager and
so on) and whatever their background training.
The Guidelines have been written by experts
active in the fields that they cover.
But as well as these professionals, I believe that
anyone who works with children in contact with
the law will benefit, because alongside each
article setting out the rules are some easily
understood comments which explain the reasons
for the rules and their scope.
Conclusion
By bringing this firmly to the attention of decision
makers, our Association has made a valuable
contribution to promoting the rights of the child in
general and to children’s rights to participate in
any decision that may affect them
It is to be hoped that those in all continents who
take decisions at a national level will take careful
note of these Guidelines when drafting legislation
to do with access to justice systems, whether
these are concerned with protection, criminal, civil
or administrative matters.
*Jean Zermatten is the Honorary President of
IAYFJM, a former youth court judge in the canton
of Valais, Switzerland, former President of
IAYFJM and a former President and Member of
the UN Committee on the Rights of the Child.

11 At 30 May 2017
12 Protocole facultatif à la Convention relative aux droits de
l’enfant établissant une procédure de présentation de
communications, Résolution adoptée par l’Assemblée
générale le 19 décembre 2011 (A/Res/66/138)
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Development and launch of
IAYFJM Guidelines in Vienna

st

On October 21 , 2016, the Council of the
International Association of Youth and Family
Judges and Magistrates adopted a policy
document entitled Guidelines on Children in
Contact with the Justice System. These
Guidelines were later translated into French and
Spanish and ratified by the members of the
th
Association on April 26 , 2017. They had been
drafted by an International Working Group set up
by the Association, whose members were M.
Imman Ali (Bangladesh), Ivonne Allen (Argentina),
Andrew Becroft (New Zealand), Avril Calder
(United Kingdom – member ex officio as President
of the Association), Daniel Pical (France), Julia
Sloth-Nielsen (South Africa), Jean Trépanier
(Canada – Chairperson), and Renate Winter
(Austria – Former President of the Association). A
local Advisory Working Group provided its support
to the chairman. It was made of four Canadian
judges: Oscar d’Amours (former Vice-President of
the
Association),
Lise
Gagnon,
Claude
Lamoureux and Viviane Primeau (Deputy
Secretary General of the Association).
What are the Guidelines?
Guidelines have been designed and used for
various purposes. A well known example is that of
sentencing and parole guidelines which were
used in the 1970s and 1980s as instruments to
assist courts or other sentencing and parole
authorities in their decision making responsibilities
in individual cases. Guidelines that have been
designed more recently regarding children and
justice are of a different nature. They amount to a
set of recommendations for the use of legislators,
policy makers and practitioners, to guide them in
their policy and practice choices. The IAYFJM
Guidelines focus on the policies and practice of
those who work with children in the various
components of the justice system. This includes
not only children in conflict with the law, but also
children involved in separation or divorce of their
parents, in custody, child protection and adoption
cases,
children
victims
of
physical
or
psychological violence, sexual abuse or other

the

Professor Jean Trépanier*
crimes, children in need of health care and social
security, unaccompanied children, displaced
children, asylum-seeking and refugee children
and so forth. Children may be involved as a party
or as a witness. Whatever the domain or the
status, children must be treated in ways that are
adapted to them. The Guidelines offer
recommendations as to how this should be done.
Their aim is to answer the following question: how
should people in the various components of the
justice system treat children and interact with
them, bearing in mind the respect of their rights?
Are there other guidelines of a similar nature?
The answer is yes. As indicated in the
presentation document of the IAYFJM Guidelines,
the idea of providing models as sources of
inspiration is not new. It existed first under other
titles. One may think for example of the 23
volumes of the Juvenile Justice Standards
elaborated in the 1970s by a joint commission of
the Institute of Judicial Administration and the
American Bar Association, that were meant to
provide a unifying vision badly needed by a
fragmented justice system for children in the
1
United States . Under the title of Guidelines, more
recent endeavours have generated regional
guidelines with a view to facilitating access to the
contents of international instruments and
documents related to children and justice
(especially children’s rights). The Council of
Europe has thus adopted Guidelines for the use of
2
its States members . Guidelines have been
3
produced in Africa and in the Mercosur part of
4
South America . Thematic Guidelines have also
been issued by the U.S. National Council of
5
Juvenile and Family Court Judges . Those
regional Guidelines have much in common: they
rely to a large extent on a corpus of international
instruments and documents that is shared by all.
1 The Juvenile Justice Standards reports can be found at:
http://www.americanbar.org/groups/criminal_justice/pages/Juv
enileJusticeStandards.html.
2 Guidelines of the Committee of Ministers of the Council of
Europe on child-friendly justice (Adopted by the Committee of
Ministers on 17 November 2010 and explanatory
memorandum). Strasbourg, Council of Europe Publishing,
Building a Europe for and with children, Monograph 5, 2011.
3 Guidelines on Action for Children in the Justice System in
Africa. Final draft, 2011.
4 Asociación Internacional MERCOSUR de los Jueces de la
Infancia y Juventud; Asociación Uruguaya de Magistrados y
Operadores Judiciales de Familia, Infancia y Adolescencia.
Guidelines of a Justice Adapted to Children. Presentation of
Reference Document for Discussion.
5 National Council of Juvenile and Family Court Judges.
Resource Guidelines. Reno, Nevada, NCJFCJ, 1995. Also:
Adoption and Permanency Guidelines. Reno, Nevada,
NCJFCJ, 2000. Also: Juvenile Delinquency Guidelines. Reno,
Nevada, NCJFCJ, 2005.
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They also have their own specificities, derived
from the culture, traditions and resources of the
countries where they emerged, as well as from
the specific problems that they were meant to face
and resolve. Focussing primarily on issues related
with children’s rights, these Guidelines convey a
vision of how the justice system should interact
with children.
If other guidelines exist, is there a need for a
new set of guidelines?
Here again, the answer is positive. Existing
guidelines are regional; they stem from a
continent or part of it. If there is a need for
guidelines that are rooted in a given part of the
world – whatever they may have in common with
other guidelines – a need was felt for guidelines
that would aim at being applicable to all countries.
In that context, there is also a need for guidelines
written in a style that is easily accessible to all
those who are involved in the justice system, in
whatever capacity (judges, lawyers, police
officers, social workers, psychologists, educators
and others), and whatever may be their
background. The guidelines must be based on the
experience of actors who, over the years, have
developed an intimate understanding of the
working of the justice system, of those who make
it work and of the citizens who need its
interventions or are targeted by them.
The IAYFJM membership comes from all
continents. Its members are mostly judges and
magistrates, but they also include other
professionals who work in the area of youth and
family justice. It can rely on the experience and
expertise of members who work daily with
children, families and various professionals in
justice systems of numerous countries. Its
members are used to communicating not only with
people with a legal background, but also with all
other people (professionals and others) who
interact in the daily administration of justice. It was
felt that the Association could bring a useful
contribution in drafting Guidelines that would meet
the above concerns, based on the diversity, wide
scope and expertise of its membership.
Sources of inspiration
Existing guidelines were obviously a source of
inspiration for the IAYFJM Guidelines. So were
the professional experience and reflexion of its
members, as well as the diversity of their
respective origins, culture, experience and
training. As for the relevant international
instruments and documents produced by various
international organizations, they were a major
source of inspiration. Such documents as the
Convention on the Rights of the Child and the
General comments of the Committee on the
Rights of the Child are good examples of
documents that played an important role in the
preparation of the Guidelines. It helped in bringing
the right focus on the rights of children.

Contents of the Guidelines
The main basis along which the Guidelines are
built
is
children’s
rights.
Children
are
acknowledged as bearing rights of their own. They
are not seen as objects whose rights are
secondary to the views of adults. The Guidelines
are structured in six parts:
Part 1 contains some Definitions.
Part 2 enunciates Fundamental principles, which
have in common their general relevance to all
situations and the fact that they set orientations
for the various elements that are presented in
other parts of the Guidelines. They include:
The right to be treated according to the rule of
law, which must recognize children as
subjects of substantive and procedural rights;
• The right to have their best interests
considered as a primary consideration;
• The right to participate and have their views
heard in proceedings that affect them;
• The right to be respected and treated with
dignity;
• The right to be treated equally, without
discrimination of any kind.
Part 3 presents General elements of a child
focussed justice – which are qualified as general
in the sense that they are relevant to all stages of
proceedings, be it before, during or after judicial
proceedings. They include:
•

•
•

•
•

•
•
•

•

•
•
•
•

The right to be provided with relevant
information and advice;
The right to a number of procedural
guarantees that can ensure the fairness of
proceedings;
The
right
to
legal
assistance
and
representation;
The right to hearings where the environment,
communications
and
the
course
of
proceedings are well adapted to children;
The right to be accompanied by their parents
and to remain under their care;
The right to be assisted by an interpreter and
other intermediaries if needed;
The right not to be deprived of liberty, unless
required as a measure of last resort and for
the shortest possible time;
The right to have appropriate age thresholds
defined in law for the minimum age of criminal
responsibility and for the age up to which a
person will be considered a child under
criminal law;
The abolition of status offences;
The right to confidentiality and the protection
of their privacy;
The utmost importance of avoiding all
unnecessary delays in the proceedings;
The
need
for
multidisciplinary
and
interdisciplinary approaches, as well as that of
specialization, selection and training of both

JULY 2017 EDITION
ISSN 2414-6153
www.aimjf.org

8

INTERNATIONAL ASSOCIATION OF YOUTH AND FAMILY JUDGES AND MAGISTRATES
legal and non legal staff to meet the needs of
children.
Part 4 presents the elements of child focussed
justice that are relevant to interventions before
and during judicial proceedings. They include
such issues as:
Interactions between children and the police;
Children as victims and witnesses;
Alternatives to judicial proceedings;
Children’s access to courts or other bodies;
Independence and impartiality of the courts;
The choice of measures imposed on children
in conflict with the law;
• The right to appeal decisions.
Part 5 presents the elements of child focussed
justice that are relevant to interventions that follow
judicial proceedings, in the course of the
implementation of decisions.
Part 6 raises briefly issues about Implementation,
monitoring, assessment and amendment of the
Guidelines.
•
•
•
•
•
•

On each topic, the text presents first the
Guidelines themselves, followed by a section of
Explanations and comments whenever needed.
Of course, this glance at the contents of the
Guidelines can only provide a foretaste of the
Guidelines and the explanations that are in the
text itself. Readers are invited to see for
themselves what they are. The text is available on
the
website
of
the
Association:
http://www.aimjf.org/en/. It is hoped that it will be a
useful source of inspiration for policy and practice.

*Jean Trépanier is Professor emeritus, School of
criminology, Université de Montréal, Canada. He
chaired the International Working Group that
produced the IAYFJM Guidelines.

JULY 2017 EDITION
ISSN 2414-6153
www.aimjf.org

9

INTERNATIONAL ASSOCIATION OF YOUTH AND FAMILY JUDGES AND MAGISTRATES

European Union Procedural Safeguards for
children suspected or accused in criminal
proceedings

"Key issues of the directive 2016/800 and its
impact/added value from a Magistrate's point of
view”
Brussels 30.05.2017
Introduction
I should like to thank the Directorate General,
Justice and Consumers, most warmly for inviting
me to speak today. The last time I had the
pleasure of speaking about this Directive was in
July 2016 at an event in Naples organised by
Mme Chinnici, MEP and rapporteur for this
Directive.
At that event I had the opportunity to pay tribute to
her for her pursuit of improved provisions for
children suspected or accused in criminal
proceedings. I am therefore extremely pleased to
be able to revisit what I said then and to address
representatives of all European Union Member
States.
Much has been made, and rightly so, of the need
to harmonise standards across the countries of
the European Union. Why should there be ‘justice
by geography’? It is surely injustice enough that a
child in one region of a country may not be treated
as fairly as a child in another part of that same
country. But such injustice may be magnified
across the countries of the EU. The need to
ensure that the same standards of access to
justice apply to all the children of the EU is of
great importance, not only from the position of
ensuring fair play, but also from the point of view
of equal treatment.
On this point, I should like to draw your attention
to a Report published last year by Child Rights
International. That Report ranked 197 jurisdictions
on their provisions for access to justice. While
several EU countries were ranked in the top ten
and very few fell out of the top third, I’m sure you
will agree, that the greater consistency of
approach, afforded by this Directive, should bring
the rankings closer together and mean fairer

Avril Calder*

treatment for children across the EU. And as
recital 9 says
‘preserve their potential for development and
reintegration into society’.
The International Association of which I am the
current President has a long history—over 100
years with its origin in Belgium—of improving the
lot of children who come into contact with the
justice system either because they are in conflict
with the law or because they are in need of care
and protection.
Just last week my Association launched at a
United Nations Office on Drugs and Crime
Conference in Vienna Guidelines on Children in
Contact with the Justice System covering all
aspects of how children should be treated. The
Guidelines, which are based on five fundamental
principles including participation; and thirteen
general
elements
including
information,
guarantees of fair treatment, legal representation
and safeguards around deprivation of liberty, find
many echoes in this Directive.
We have published our Guidelines on the
Association’s website in English, French and
Spanish. I do hope you will find time to look at
them. They not only cover children in conflict with
the law, but also those children in need of care
and protection.
My talk falls into 3 sections:
• The first part will address the scope of the
Directive and particularly age (Art 2),
• In the second part I will look at how several of
the Directive’s individual safeguards (each
valuable in themselves) can, in combination,
lead to a further significant benefit—an
improvement in effective participation by the
child in the process, with the prospect of a
better outcome both for the child and for
society;
• Finally, I will look briefly at issues surrounding
deprivation of liberty.
Scope of the Directive and the age of a child.
In terms of its scope, Article 2(1) makes clear that
the Directive applies to children up until the age of
18 years12 as soon as they are suspected or
accused until

1 CRC general comment n°10 § 37
2 “Guidelines on children in contact with the justice system”
Section 3-8-2 Age of penal majority: ....”this age should be set
at 18. Therefore all situations where persons are alleged as,
accused of or found guilty of offences committed under that
age should be dealt with by the children or youth justice
system”.
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‘the final determination of the question whether
the [child] has committed a criminal offence
including, where applicable, sentencing and the
resolution of any appeal’.
This broad scope is welcome. Of course it may
not always be clear when a child is first suspected
of an offence so that the provisions of the
Directive are triggered, but when a child is
accused or charged is definitely clear.
Court proceedings and age Article 2.3 (recitals
11-13)
From my experience of sitting in a Youth Court in
Central London I know how important age can be.
It was important to get a child, charged with a
th
crime and approaching his 18 birthday into court,
so that the Youth Court was ’seized’ of the matter
and could deal with it rather than the adult court.
I welcome the clarification on this point so that a
young person who turns 18 in the course of
proceedings must benefit, in all cases, from the
safeguards and provisions of this Directive. But I
still hope that in the future, as my Association
submitted during the consultation period, that we
will one day see the date of the commission of the
offence being the determiner of the venue ie youth
or adult court.
And in considering recital 12, may I encourage
Member States to apply these safeguards in full
until the age of 21 and not just to new
proceedings linked to previous ones as the
Convention on the Rights of the Child
recommends3.
Of course, if justice systems moved speedily,
there would be less need for this approach.
This point leads directly into the Determination of
age in Recital 13.
Determination of age can be a tricky matter so I
welcome recital 13 which, in accordance with
Convention on the Rights of the Child4, accepts
the age of a child as being what the child says it
is. That is, he is given the benefit of any doubt and
that medical examination to determine age is a
last resort and carried out with respect for his
rights, physical integrity and dignity.
Separate detention and age (Article 10 and
recitals 48-50)
In recital 48 the Directive rightly sets out that
detained children should be held separately from
adults and allows for separate detention post 18
years where warranted.

Recitals 49 and 50 allow detention of young adults
up to the age of 24 with under 18s. This is done
with good reason, but there is a world of
difference between a child of 15 and a 24 year
old. It is to be hoped that such a mismatch of ages
will not come about when circumstances do not
warrant it.
Article 2(4) relates to a child witness who may
become a suspect—It seems to me important
that, to avoid the danger of self-incrimination, the
provision of a lawyer and other safeguards come
into force immediately a child becomes a
suspect. The lawyer should be able to review with
his child-client everything that has happened up to
that point and before any further steps are taken.
Effective Participation
I turn now to effective participation567.
Let us not forget that this is the first criterion in the
Council of Europe’s Child Friendly Justice
Guidelines, comprises an important part8 of my
Association’s Guidelines which I have just
mentioned and that effective participation may
make an important contribution both to the
fairness of the process and (if found guilty) to an
offender’s subsequent reintegration.
I am pleased to be able to say that this Directive
supports participation by a child in several ways—
through the right to information (Art 4), the
assistance of a lawyer (Art 6) and through
individual assessment (Art 7).
Article 4, the Right to Information recitals
18,19, 20,21
I believe that good practice in justice systems
should follow the premise ‘no secrets, no
surprises’. This is especially true for children.
Comprehensive guidance on provision of
information is well set down in Article 4. Would
we, as adults, expect anything less if we were
suspected or accused or even if we were involved
in straight-forward matters such as buying a car?
Making sure a child has prompt information
appropriate to his age and understanding, in
written or oral form about rights and the nature of
proceedings, and possible outcomes meets the
premise of ‘no secrets, no surprises’ as well as
satisfying international norms.

3 CRC General Comment No10 p38

5 Co E Child Friendly Justice Guidelines Five fundamental
principles
•
participation
•
best interests of the child
•
dignity
•
protection from discrimination
•
rule of law
6 CRC Art (2)(b)(iv), CRC Art 12, 40, General Comment No12

4 CRC General Comment number 10, para 39. If there is no
proof of age, the child is entitled to a reliable medical or social
investigation that may establish his/her age and, in the case of
conflict or inconclusive evidence, the child shall have the right
to the rule of the benefit of the doubt.

Section 3.2 www.aimjf.org

p13
7 European Rules for juvenile offenders subject to sanctions
and measures
8 Guidelines on Children in Contact with the Justice System
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This perhaps, is a good place to introduce the role
of parents or an appropriate adult in proceedings.
(Recitals 18 and 19 and Article 5; and Art 15 the
Right to accompany the child during criminal
proceedings).
I always found that the more involved and better
informed a parent or appropriate adult is about
what to expect in terms of procedural steps and
outcomes, the better the tone and conduct of
court hearings. This should also be true for precourt investigations.
Effective participation also depends--in no small
way--on the assistance of a lawyer (Article 6). Mrs
Dorris de Vocht’s presentation addresses this so I
will make only one comment.
How can a child, even when accompanied by
someone with parental responsibility or a suitable
adult such as a social worker fully understand and
comprehend events without clear help from a
lawyer?
As we know the European Court of Human Rights
has heard cases where
A child has not had information about the right
to access a lawyer9 or where
• The right of access to a lawyer was restricted
during police custody10 and
• That has resulted in a child making a
statement that was later retracted11.
Ready access to a lawyer, a free lawyer, is a
significant step.
I therefore whole-heartedly welcome the provision
in Article 18 for a free lawyer.
This is progress.
I turn now to individual assessment in Article 7
and recitals 37—40.
My comments here fall into two groups. The first
relates to special measures, such as
communication needs, that may be necessary
during criminal proceedings and can materially
improve participation by the child. To decide
whether they are required a child may need to be
assessed BEFORE any steps are taken to move
the case along.
Individual assessment can highlight barriers to
participation such as understanding of procedure,
of communication difficulties and psychological
problems and suggest special measures to
overcome them. This is covered in recital 55.
I am pleased to say that Magistrates in E and W
are now trained to recognise when a young or
vulnerable witness or defendant needs the help of
•

9 Panovits v Cyprus (2008)
10
Salduz
v
Turkey
(27
November
http://hudoc.echr.coe.int/eng?i=001-89893
11
Salduz
v
Turkey
(27
November
http://hudoc.echr.coe.int/eng?i=001-89893

2008)
2008)

an intermediary12 13 in court to help them
understand what is happening and to aid
communication in both directions. But early
assessment is required to establish such a need.
So I am very pleased to see in recital 39 on Article
7 that individual assessment should:
take place at the earliest stage of the proceedings
and in due time so that information from it can be
taken into account by the prosecutor, judge or
other competent person before presentation of the
indictment for the purposes of the trial.
This guidance does not preclude the possibility of
proceeding without an early assessment, but only
if it is in the child’s best interests.
My second comment on assessment relates to
finding the most appropriate sanctions and
measures at the sentencing stage---disposals that
are understood by the child are more likely to yield
positive results in reintegration and possible
reparation.
And, of course, along the way, as Article 11
envisages, authorities will be looking for possible
outcomes that avoid the need for court
proceedings
altogether.
In
other
words,
diversion.
Where tools exist to assess such issues as
Risk of reoffending,
Risk to the public; and
The likely effect of a sanction or measure to
prevent further offending and promote
reintegration
into
family, school and
community.
Assessments are not only helpful, but essential.
And, may I say, not only helpful to the court, but
often to the child and family too.
I know I would not have been able to carry out my
sentencing role without the input of specialised
youth justice officers who were very experienced
in interviewing children and their parents and
writing comprehensive reports for the court.
In addition, however comprehensive a court report
might be, parents can often add to it. They are
sometimes surprised to be asked questions about
the behaviour of their child and the child is
sometimes surprised by the replies the court is
given.
•
•
•

12 Chronicle July 2014 ‘Rome wasn’t built in a day---and
neither was the intermediary scheme for child witnesses
’Professor Penny Cooper and Adel Puk
13 Monday June 5th – 5.30-8pm – IATE 2- 18 Brittania Row
Islington ‘How intermediaries are revolutionising the
questioning of children and young people in the justice system:
Implications for practitioners. Dame Joyce Plotnikoff ‘Every
reasonable step’: a revolution in rules for vulnerable witnesses
and defendants in England and Wales’ Chronicle January
2015
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So we can see how several of the measures in
the Directive can lead to greater participation not
only by the child but also by his parents.
Deprivation of liberty Art 10 (recitals 45-53)
Finally I turn to deprivation of liberty.
It is universally recognised that a child’s liberty is
a right and interference in it is serious. A member
of the general public may only think of
imprisonment as loss of liberty—wrongly.
As we know, children lose their liberty for short
and long times in other ways and much earlier in
criminal proceedings, often before a charge has
been laid for example at a police station. Recital
53 refers to ‘other situations of deprivation of
liberty’ when measures should be ‘appropriate’
and proportionate. This guidance is most
welcome.
Furthermore, Article 10(1) clearly sets out
protection from loss of liberty at any stage of
proceedings recognising that pre-trial detention as
well as sentenced detention should not be
undertaken lightly and should be for the shortest
possible time.
Statistics show only too clearly that many children,
detained before trial, are either found not guilty or
are not sentenced to detention when they are
found guilty.
The effect of this Directive on pre-trial detention
could be profound.
And, of course, the established norm that
detention should be for the shortest possible time,
as a last resort, based on a reasoned decision
and subject to judicial review by a court is
emphasised in Art 10(2).
The Article 8 provision affording a right to a
medical examination on deprivation of liberty is
deeply welcome, reflecting as it does the duty of
care to each and every child and respect for his
integrity.

It recognises that a medical examination is
precisely the means to assess the general,
physical and mental state of a child or attest
whether he can be interrogated. I particularly
welcome the fact that not only the child, but his
parent, lawyer or other appropriate person can
request it.
Last year the Non Governmental Organisation,
Defence for the Child International, published a
guide to monitoring conditions in closed
establishments14. It is an excellent guide and
applicable internationally. Although this Directive
does not cover conditions in detention, I should
like to draw attention to such concerns as
individual cells overnight, prohibition of solitary
confinement, definition of disciplinary standards
and provision of personal protection if requested
by a child.
All countries in the EU are signatories to the
Convention on the Rights of the Child.
Encouragement to respect its articles and general
comments cannot be emphasised too often. This
Directive emphasises respect for those provisions
as they relate to information, the right to a lawyer,
participation and detention as a last resort.
Peroration
May I close by saying that this Directive, providing
as it does many valuable safeguards, goes a very
long way to bringing improved criminal justice
standards to the 1 million children of the European
Union who, every year, come into contact with the
justice systems in their countries. I hope I have
also shown how the overall effect of the Directive
could help to improve participation by children and
enable their voices to be heard more clearly with
all the benefits that would flow from that.
The detailed work to give practical effect to the
Directive in each Member State is now beginning.
My best wishes go to everyone concerned in this
valuable programme.
*Avril Calder, President IAYFJM, former
Magistrate, Youth and Family Courts, London, UK

14 Practical Guide. Monitoring places where children are
deprived of their liberty. https://defenceforchildren.org/wpcontent/uploads/2016/02/DCI-Practical-GuideEN.pdf
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Child Rights Connect submission to the UN Office
of the High Commissioner for Human Rights
report: - 34th session of the Human Rights Council on the
“Protection of the Rights of the Child and 2030 Agenda for
Sustainable Development”
One year after the historic adoption of the 2030
Agenda for Sustainable Development by all UN
Member States, it is now time for implementation
of the goals and targets to achieve their
realisation by 2030. This submission on behalf of
Child Rights Connect highlights five approaches
for governments to follow when implementing the
2030 Agenda to ensure it fully respects, fulfils,
promotes and protects the rights of the child.
Integrating
children’s
rights
into
the
implementation of the 2030 Agenda will indeed
not only contribute to its achievement for children
and the realisation of their rights, but will also
benefit all by and beyond 2030.
1. The implementation of the 2030 agenda
should be based on a children’s rights based
approach
As opposed to the previous Millennium
Development Goals (MDGs), the 2030 Agenda is
firmly“grounded in the Universal Declaration of
Human Rights, [and] international human rights
treaties”.1 By adopting the 2030 Agenda, States
thus reaffirmed their obligations regarding
international human rights, including international
children’s rights standards. All 17 goals and 169
targets are therefore underpinned by international
human rights law, including the UN Convention on
the Rights of the Child (UN CRC) and its Optional
Protocols.
The realisation of the international children’s rights
standards must therefore be paramount to the
implementation of the 2030 Agenda.
This first means that the implementation of the
2030 Agenda by States must always be
consistent with legally binding international human
rights law, including international children’s rights
standards as they provide the minimum legal
standard to be respected by States. As such, the
mere objective to meet indicators with the view to
achieve the 2030 Agenda can never be reached
to the detriment of children’s rights and result in
violating international children’s rights standards.
This also requires that any implementation
measure of the 2030 Agenda must integrate a
children’s rights based approach, respecting and
promoting
children’s
rights
through
any
implementation measure of the 2030 Agenda.
Reciprocally, by fulfilling their obligations under
international human rights law, including

international children’s rights standards, States
will positively contribute to the achievement of the
2030 Agenda. This complementarity means that
the respect of international human rights
obligations by States is key to meeting the
Agenda’s goals and targets by 2030.
Using both frameworks in synergy has the
potential to contribute and reinforce their mutual
implementation and lead to the realisation of
children’s rights. States must seize the opportunity
of this new framework and build on the
momentum of the 2030 Agenda to reinforce the
realisation of all human rights, including children’s.
2. All children’s rights must be integrated and
promoted in the implementation of all goals of
the 2030 Agenda. No one should be left
behind.
There are direct and strong synergies between
Agenda 2030 and the rights of the child as defined
in the UN CRC. While some goals and targets
directly refer to children, it is clear that all goals of
the 2030 Agenda are relevant to all children’s
rights and impact their realisation. This is
illustrated by UNICEF in a mapping which clearly
shows all links and correlations between each
goals and targets of the 2030 Agenda and
children’s rights.2
It is crucial to approach the 2030 from a holistic
perspective encompassing all children’s rights and
for States to integrate a children’s rights
perspective in the implementation of all goals.
Limiting the attention to goals explicitly mentioning
children, or girls or boys, would drastically narrow
the scope of the 2030 Agenda and limit the
realisation of the rights of children in all their
aspects.
In addition, the four core principles of the UN CRC
on non-discrimination of children, the respect and
promotion of the child’s best interest, the child’s
right to life, survival and development and the
respect for their views cut across the entire
agenda 2030 and must be used as concrete
guidelines for its implementation.
Furthermore, the 2030 Agenda has set the
objective that its implementation and realisation
should leave no one behind, thus clearly
grounding any implementation on the principle of
non-discrimination, particularly by ensuring that
those furthest behind will be reached first.

1 Transforming our world: The 2030 Agenda for Sustainable
Development, A/RES/70/1, paragraph 10.

2
http://www.unicef.org/agenda2030/files/SDGCRC_mapping_FINAL.pdf
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This pledge is cross-cutting to the implementation
of the whole agenda 2030 and represents one of
its key and innovative features of the new
framework. In order to fulfil this commitment, it is
crucial that States take specific approaches and
policies taking into account the rights of the most
deprived for equitable progress for all.
States must therefore translate into action their
international obligations and must integrate all
children’s rights in their national action plans,
policies,
programmes
and
development
frameworks, including in implementing and
following-up to the 2030 Agenda.
3. The implementation of the 2030 agenda must be
inclusive and participatory to ensure the respect,
promotion and realisation of children’s rights

The 2030 Agenda’s scope and ambition calls for
collaboration among all relevant stakeholders for
its implementation. The role of civil society,
including children, is a fundamental component to
a successful and children’s rights-based
implementation of the 2030 Agenda.
The participation of civil society including children
in the implementation, monitoring and follow-up to
the 2030 Agenda will be crucial to achieve all
goals and to support the respect and promotion of
children’s rights within the implementation of the
goals. In order for civil society actors to best play
this role, States should create and maintain a safe
and enabling environment for civil society. States
must in particular set up participatory processes
for civil society to engage in public decision
making processes as well as accountability
processes.
Children, including the most excluded, are one of
the main groups of rights-holders concerned by
the implementation of the Agenda 2030, and, as
such, have the right to contribute and must be
able to engage directly in the implementation and
monitoring of the progress towards the
achievement of the goals and targets. Children
should be enabled to participate in any
implementation, monitoring and accountability
processes in a safe, meaningful and inclusive
way. As rights holders, their views must be heard
on the respect of children’s rights in the
implementation, monitoring and follow-up of the
2030 Agenda.
Children and youth were officially consulted during
the negotiations of the 2030 Agenda. It is
therefore essential that children be consulted and
their views heard within the UN Human Rights
Council through an official process on the respect
of their rights in the implementation, monitoring
and follow-up to the 2030 Agenda.

Finally, global partnerships have been recognised
key to achieving the 2030 Agenda. It is essential
that their multi-sectoral nature help enhance
synergies between different goals for the
realisation of children’s rights across the
implementation of the Agenda.
4. A children’s rights based approach to financing
the implementation of the 2030 Agenda

Investment in children is one of the key element
for an achievement of all goals of the 2030
Agenda that respects and promotes children’s
rights. Public investment in children does not only
contributes to realising their rights, but is also
critical to achieving inclusive, equitable and
sustainable development for present and future
generations.3
To respect, protect and promote children’s rights,
the implementation of the 2030 Agenda must be
supported by States’ equitable and effective public
resource mobilisation, allocation and spending of
sufficient public resources. This is a clear
obligation of State, including under article 4 of the
UN CRC which must be fulfilled to ensure the
implementation of the 2030 Agenda from a
children’s rights perspective. This also means that
States must make children a priority in budgetary
allocations and spending as a means to ensure
the highest return on the limited resources
available.4
In order to realise their rights, fulfil their pledge to
“leave no one behind”, and “to achieve
substantive equality, States parties should identify
groups of children that qualify for special
measures and use public budgets to implement
such measures”.5 States must also “address
inequalities among children by reviewing and
revising relevant legislation, policies and
programmes, by increasing or reprioritizing certain
parts of the budget, or by improving effectiveness,
efficiency and equity of their budgets.”6
Investment in children by States to achieve the
2030 Agenda from a children’s rights perspective
should be measured by States through children’s
rights impact assessments.
To allow sufficient resources to be invested in
children, States must take concrete measures to
mobilise domestic resources, including through
progressive taxes and non-tax revenues and
where necessary, through international resources,
to achieve the 2030 Agenda and realise all

3 Addis Ababa Action Agenda, para. 7 and UNCRC General
Comment No. 19 on Public Budgeting for the Realisation
ofChildren’s Rights, para. 12
4 HRC resolution 28/19, para 22.
5 UNCRC General Comment No. 19 on Public Budgeting for
the Realisation of Children’s Rights, para 42
6 UNCRC General Comment No. 19 on Public Budgeting for
the Realisation of Children’s Rights, para 44
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children’s rights.7 It is also essential for States
and other stakeholders to combat corrupt or illicit
practices, including tax evasion and illicit financial
flows that directly affect the resources available to
achieve the goals and targets of the 2030 Agenda
for all including for children.8
The 2030 Agenda cannot be achieved without
financing and investment, and the private sector is
strategically
positioned
to
support
the
achievement of all its goals. While the private
sector has a key role to play to solidify sustainable
development, it should equally respect, promote,
and uphold children’s rights. It must in particular
ensure that business do not come at the cost of
human rights, and children’s rights in particular. In
this regard, all actors of the private sector must be
guided in their action and implementation by the
Guiding Principles on Business and Human
Rights,9 the Children’s Rights and Business
Principles,10 and the UN Committee on the Rights
of the Child General Comment No.19 “Public
Budgeting for the Realization of the Rights of the
Child”11.
5. Strong accountability mechanisms to the
2030 Agenda integrating children’s rights
Achieving all goals of the 2030 Agenda while
respecting and promoting children’s rights
requires to hold States accountable for its
implementation through a strong, robust, inclusive
and effective accountability system, where States
are accountable to all, including children. Indeed,
the only “promise of accountability” contained a
Millennium Development Goals did not allow for
all its goals to be met and left a set of unfulfilled
promises
Because the 2030 Agenda is grounded in human
rights, and in order to ensure that the 2030
Agenda is implemented from a children’s rights
perspective, existing international human rights
mechanisms should be used in synergy with the
2030 Agenda accountability framework.

Existing international human rights mechanisms
are uniquely placed to feed a human rights
perspective into the 2030 Agenda accountability
framework, including general reviews under the
High Level Political Forum and to provide
children’s rights based inputs to ensure that the
implementation respects and promotes children’s
rights. For example, recommendations issued by
UN human rights mechanisms, including the
Human Rights Council’s Universal Periodic
Review mechanism and special procedures, and
concluding observations of human rights treaty
bodies such as the UN Committee on the Rights
of the Child, should inform national and thematic
reviews at the High-level Political Forum for
Sustainable Development.
UN human rights mechanisms could also, where
relevant, add a focus on the goals of the 2030
Agenda during States reviews and make
recommendations on the implementation of
relevant goals in accordance with international
human rights obligations.12 Through integrating a
focus in relevant existing human rights reviews,
children’s rights will be further strengthened.
Accountability mechanisms should be guided by
the principles of universality, transparency, equity,
participation and must be action oriented. It is
crucial that civil society, including children be able
to participate in accountability processes at all
levels.
Such a strong system of accountability grounded
in human rights can only exist if it is based on
human rights based national indicators and
strong, reliable and consistent data following a
human rights based approach to data13 that will
inform and measure progress on achievement of
goals and realisation of rights. States must ensure
that high-quality disaggregated, relevant and
timely data is collected, including through the
strengthening of statistical capacities.14 This will
also inform planning processes and policy
development, help identifying children that are left
behind in more systematic and reliable ways, and
target action to fulfil the pledge of leaving no one
behind.

7 HRC resolution 28/19, para 12(a), UNCRC General
Comment No. 19 on Public Budgeting for the Realisation of
Children’s Rights, para. 74, 2030 Agenda, targets 17.1 and
17.2, Addis Ababa Action Agenda, para. 22
8 HRC resolution 28/19, para 12 (e); Addis Ababa Action
Agenda, para. 23, 2030 Agenda targets 16.4 and 16.5
9
http://www.ohchr.org/Documents/Publications/GuidingPrinciple
sBusinessHR_EN.pdf
10
https://www.unglobalcompact.org/docs/issues_doc/human_rig
hts/CRBP/Childrens_Rights_and_Business_Principles.pdf
11 UN Committee on the Rights of the Child (2016) General
Comment No.19 “Public Budgeting for the Realization of the
Rights of the Child”. Available at: https://daccessods.un.org/TMP/6613857.74612427.html

12 Save the Children, Submission for the report of the United
Nations Office of the High Commissioner for Human Rights
(OHCHR) on the protection of the rights of the child in the
implementation of the 2030 Agenda for Sustainable
Development, October 2016
13
http://www.ohchr.org/Documents/Issues/HRIndicators/Guidanc
eNoteonApproachtoData.pdf
14 https://plan-international.org/because-i-am-a-girl/countinginvisible-girls
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We therefore recommend that:
•

•

•

•

States
fulfil
their
obligations
under
international children’s rights law, including to
contributeand lead to the achievement of the
2030 Agenda as a whole for children and for
all
States integrate a children’s rights based
approach to their implementation of the 2030
Agendaand
ensure
an
implementation
consistent with international children’s rights
standards
All relevant stakeholders take a holistic
approach to the 2030 agenda recognising that
all its 17goals are relevant and impact the
realisation of children’s rights, and integrate
children’s rights as a primary consideration in
any programme, policy and framework aimed
at achieving the agenda 2030;
States ensure an enabling and safe
environment for civil society so that it can play
its crucial role in the monitoring, follow up,
implementation and accountability of the
Agenda 2030, including in ensuring the
integration and respect of children’s rights;

•

•

•

States make children a priority in budgetary
decisions and invest sufficient public
resources to achieve the goals of the 2030
Agenda, including for the realisation of
children’s rights, in line with UN Committee on
the Rights of the Child General Comment
No.19 “Public Budgeting for the Realization of
the Rights of the Child”;
The UN Human Rights Council and other
international human rights mechanisms
including the Universal Periodic Review and
UN treaty bodies contribute to the follow-up to
and achievement of Agenda 2030 to ensure
the integration and respect of children’s rights
in its implementation and, where relevant, to
include a focus during their reviews on the
implementation
of
relevant
goals
in
accordance with international human rights
obligations;
The UN Human Rights Council hears the
views of children through an official process
on the respect of children’s rights in the
implementation, monitoring and follow-up of
the 2030 Agenda.

Oral Statement delivered to the 34th session of the
Human Rights Council
Annual full-day meeting on the rights of the child: Protection of the rights of the child in the implementation of
the 2030 Agenda for Sustainable Development Child Rights Connect, March 2017
Thank you Mr President.
As a network of children’s rights organisations, we would like to highlight five approaches to be followed by
States to ensure that the implementation of the 2030 Agenda fully respects, fulfils, promotes and protects
children’s rights. These must be reflected in any discussion of this Council.
First, the 2030 Agenda is firmly “grounded in the Universal Declaration of Human Rights, [and] international
human rights treaties”. This clearly means that by fulfilling their obligations under international human rights
law, including international children’s rights standards, States will contribute to the achievement of the 2030
Agenda, for children and for all.
In turn, it is crucial that the implementation of the 2030 Agenda, as a whole, integrates a children’s rights
based approach and is in compliance with, promotes, protects, fulfils and strengthens the realization of the
rights of the child.
While some goals and targets of the 2030 Agenda directly refer to children, it is clear that all goals of the
2030 Agenda are relevant to all children’s rights and impact their realisation. Limiting the attention to goals
explicitly mentioning children, or girls or boys, would drastically narrow the scope of the 2030 Agenda and
limit the realisation of the rights of children in all their aspects.
Second, the Leave No One Behind Pledge clearly grounds the implementation of Agenda 2030 in the
principle of non-discrimination (Article 2 UN CRC). ). We call on States to uphold the Leave No One Behind
Pledge and to ensure that reaching the goals of the 2030 Agenda for the most deprived children are central
to its implementation.
Third, civil society including children are a key component to a successful and children’s rights-based
implementation of the 2030 Agenda. States must put in place specific mechanisms at all levels and ensure
an enabling and safe environment for their participation. UN human rights mechanisms should hear
children’s views on the respect of their rights in the implementation of the 2030 Agenda.
Fourth, investment in children is one of the key elements for achieving all goals of the 2030 Agenda
respecting and promoting children’s rights. We call on States to support the implementation of the 2030
Agenda by equitable and effective public resource mobilisation, allocation and spending of sufficient public
resources.
Finally, we call on Member States to adopt robust accountability mechanisms for the implementation of the
2030 Agenda, where States are accountable to all, including children for the realisation of their rights.
Thank you.
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A Global Study on Children Deprived of
Liberty – creating an International Priority

Anna Tomasi
This article introduces the Global Study on
Children Deprived of Liberty. The campaign
calling for the study was launched in March 2014,
culminating in the official request for the Study in
December 2014 and leading to the appointment of
an Independent Expert in October 2016. The
background rationale to the study, a summery of
progress to date and the implementation plan are
discussed.
Law & Practice
International human rights law, and in particular
the United Nations Convention on the Rights of
the Child (UNCRC), establishes the clear
obligation for ratifying States to use detention as a
last resort, for the shortest period of time and to
apply measures that are in the best interests of
the child that aim at rehabilitation1. Governments
around the world, however, continuously violate
these obligations. It is estimated that over
1,000,000 children are in criminal detention
worldwide2. This number does not include the
many cases that remain unreported or the other
forms of detention, beyond criminal.
Deprivation of liberty is a broad term and would
include “any form of detention or imprisonment or
the placement of a person under the age of 18 in
a public or private custodial setting, from which
this person is not permitted to leave at will, by
order of any judicial, administrative or other public
authority”3. It includes police custody, remand
detention,
involuntary
hospitalization
and
institutional custody.

1 United Nations Convention on the Rights of the Child, article
40, 1989
2 UNICEF, Progress for Children, A report Card on Child
Protection, Number 8, 2009
3 United Nations Rules for the Protection of Juveniles
Deprived of their Liberty - Havana Rules, 1990

Anna Tomasi

It also includes children deprived of their liberty by
private entities that are authorized by public
officials to exercise powers of arrest or detention4.
Children are, for instance, detained in the context
of immigration based on their or their parents'
migration status, which clearly violates the
prohibition on arbitrary detention. The United
Nations Committee on the Rights of the Child
(CRC) has explicitly recognised that immigration
detention of children always constitutes a child
rights violation, and calls on member States to
“expeditiously and completely cease the detention
of children on the basis of their immigration
status”5. Nevertheless, and increasingly in recent
years, governments continue to detain migrant
children.
Children may also be confined in health care
institutions, including on the basis of disability or
in the name of treatment for addiction. The vast
majority of States have legislation in force that
permits the detention of children for psychiatric
health purposes6. The United Nations Convention
on the Rights of Persons with Disabilities
(UNCRPD), however, explicitly reads: “the
existence of a disability shall in no case justify a
deprivation of liberty”7. Furthermore, children who
use, or are suspected of using, drugs are
commonly involuntarily confined in “rehabilitation
centres”8.
In the case of criminal detention, the majority of
children detained in criminal justice systems are in
pre-trial detention9, which contravenes the right to
due process. In cases where children have been
sentenced by judicial decision, it is generally for
petty offences10. Many have been arrested and
detained for offenses that are only a crime when
committed by children.
4 United Nations, Human Rights Council, report of the Special
Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, Juan E. Méndez (A/HRC/28/68), p.5
5 United Nations Committee on the Rights of the Child, Report
of the 2012 Day of General Discussion: Rights of all Children
in the Context of International Migration, Recommendation
No.78
6 Carolyn Hamilton et al., “Administrative Detention of
Children: a Global Report”, UNICEF & Children’s Legal Centre,
2011, p.140
7 United Nations Convention on the Rights of Persons with
Disabilities, article 14, para.1(b)
8 United Nations, Human Rights Council, report of the Special
Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, Juan E. Méndez (A/HRC/28/68), p.
11
9 UNICEF, Progress for Children, A report Card on Child
Protection, Number 8, 2009
10 Office of the SRSG on Violence Against Children,
Prevention of and responses to violence against children
within the juvenile justice system, 2012
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These “status offenses” include truancy, or
running away from home. Others have committed
no offense at all, but have been rounded up for
vagrancy, homelessness, or simply being in need
of care and protection. Detention is often
completely unnecessary and generally not the last
resort. In addition, alternatives to detention or
non-custodial measures are not explored (in law
or practice).
In all cases, detention is fundamentally harmful for
children. It jeopardizes their development and
consequently that of society. Children deprived of
liberty are exposed to increased risks of violence
and abuse by police, adult prisoners, prison
officials and other detained children. Their civil,
political, economic, social and cultural rights are
denied. In addition, conditions of detention too
often fall below international norms and
standards. Children can be kept in squalid
facilities without nutrition or recreation and without
access to education. Deprivation of liberty is not
supposed to entail deprivation of liberties; human
rights are not to be completely negated11,
particularly if the juvenile justice system aims
ultimately at social reinsertion, for the child to
assume a constructive role in society12.
Out of (social) sight, out of (political) mind?
In over twenty-five years since the adoption of the
UNCRC, the issue of child detention has never
been adequately addressed and continues to lag
behind when compared to other areas of the
international treaty. Detention of children is an
extremely serious issue, not only violating basic
international obligations (sensu lato), but exposing
each and every child who is detained, for
whatever reason, to further human rights
violations (sensu stricto). With immigration
detention currently on the rise, there seems to be
more regression than improvement in the
situation.
The fundamental obligations of States under
international law have clearly not been
understood, accepted or acted upon. A clear
indicator is the number of times States have been
urged by international human rights mechanisms
to end inhumane practices that constitute per se
human rights violations, for the use of the death
penalty, torture, etc. The underlying concern,
compared to other situations (child labour,
trafficking, etc.), is that children in detention are
actually in the “care” of the State, so whatever
happens behind bars is effectively a conscious
choice.

11 United Nations Basic Principles for the Treatment of
Prisoners, Principle 05, 1990
12 United Nations Convention on the Rights of the Child,
article 40(1), 1989

The issue of children in detention is not high on
the social agenda either. What has failed to be
understood is that child detention is not “merely”
an issue of international legal obligations not
being fulfilled, but it is also a social concern: there
is strong evidence that detention worsens
recidivism rates13. While detained, children
frequently are exposed to increased violence and
deprived of education, making their future lives
outside bars even harder. Furthermore, it has
been found that detention of children increases
public expenditure.
Deprivation of liberty of children has short- and
long-term impact on the child and society at large.
The (civil society) way forward
States must seriously commit to concrete and
effective implementation of the human rights
codified in international human rights instruments,
primarily the UNCRC, in respect to children
deprived of liberty. States parties are required to
only use deprivation of liberty in conformity with
the law, as a measure of last resort and for the
shortest appropriate period of time14. Measures
which do not involve judicial proceedings must be
promoted, such as diversion. Diversion avoids
stigmatization and has positive outcomes for
children and public safety, as well as being costeffective. In cases where judicial proceedings are
necessary, social and educational measures are
to be the primary option as the “need to safeguard
the well-being and best-interests of the child and
promote reintegration must outweigh other
considerations”15.
To turn human rights into reality we must firstly
analyse and understand the scope and the scale
of the problems on the ground. It has in fact been
officially recognized that there is a severe lack of
data relating to the situation of children in
detention16; and as aforementioned, the general
number of reference (1,000,000) is not
comprehensive or certain. On such basis,
Defence for Children International (DCI) decided
to launch a campaign to call upon the members
States of the United Nations General Assembly
(UNGA) to commission the United Nations
Secretary-General (UNSG) to undertake a Global
Study on Children Deprived of Liberty.

13 UNICEF Toolkit on Diversion and Alternatives to Detention,
Compilation of evidence in relation to recidivism, 2009
14 United Nations Convention on the Rights of the Child,
article 40, 1989
15 UNICEF Toolkit on Diversion and Alternatives to Detention,
Compilation of evidence in relation to recidivism, 2009
16 United Nations Secretary-General’s Study on Violence
against Children 2005, p.191; joint report of the Special
Representative of the Secretary General on violence against
children, the Office of the High Commissioner for Human
Rights (OHCHR) and United Nations Office for Drugs and
Crime (UNODC) on prevention of and responses to violence
against children within the juvenile justice system, 2012
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The Study will take into account deprivation of
liberty in all its forms, based on the following
clusters: children in conflict with the law, children
detained for immigration-related reasons, children
incarcerated with their parents, children deprived
of liberty in the context of armed conflict, children
detained on grounds of national security and
children deprived of liberty in institutions (i.e. for
drug abuse, mental health reasons, alternative
care, disability etc.). In order to ensure that
deprivation of liberty is clearly understood and
thus effectively used only as a measure of last
resort, there is also critical need to improve the
clarity around key concepts which are related to
children’s rights and deprivation of liberty (such as
last resort, shortest possible time, best interests of
the child, access to justice, pre-trial detention,
diversion, restorative justice, formal and informal
justice systems, alternative measures, protective
measures, age of criminal responsibility,
rehabilitation and reintegration, administration
detention, inter alia).
Progress and Implementation
The campaign calling for a Global Study on
Children Deprived of Liberty – having obtained
eager and strong support following numerous
meetings with the CRC Committee, nongovernmental organizations (NGOs), academics,
UN experts and entities, and key member States
(“the famous four”: Austria, Ethiopia, Qatar and
Uruguay) – was officially launched at the office of
the United Nations in Geneva in March 2014. The
lose group of NGOs who launched the campaign,
formalized into the “NGO Panel for the Global
Study on Children Deprived of Liberty”.
In June 2014, the NGO Panel (co-convened by
Defence for Children International and Human
Rights Watch) organised an expert consultation in
Geneva to discuss the Study, the strategy to have
it formally requested by the United Nations
General Assembly (UNGA) and the potential
methodology to be followed in its realization.
Many experts, academics, representatives of
States took part and provided their insight on how
to best proceed.
Defence for Children International carried out two
separate missions to New York to lobby UN
Member State representatives, in June and
October 2014, in light of influencing the drafting of
the UNGA resolution on the Rights of the Child.
The missions proved successful as the UNGA
was formally called to carry out the Study in the
resolution adopted in December 201417.

17 United Nations General Assembly Resolution on the Rights
of the Child (A/RES/69/157), 2014 para. 51(d)

In September 2015, the UN Secretary-General
appointed the Special Representative to the
Secretary-General on Violence Against Children
(SRSG/VAC) to facilitate the initial coordination of
the Study. The SRSG/VAC formed an apposite
UN Task Force composed of: the SRSG for
Children and Armed Conflict; UNICEF; the Office
of the High Commissioner for Human Rights
(OHCHR); United Nations Office on Drugs and
Crime (UNODC). The UN Task Force since
worked with the NGO Panel to galvanize
momentum and continued support towards the
Study and the appointment of an Independent
Expert to lead its realization.
In October 2016, the concerted efforts by the UN
Task Force and the NGO Panel lead to the UN
Secretary General appointing Professor Manfred
Nowak as the Independent Expert to conduct the
Study, with the support of an apposite Advisory
Board composed of renowned experts in the field
of children’s rights. Both the UN Task Force and
the NGO Panel will continue to support the
implementation of the Study as was demonstrated
th
during a side event to the 34 Human Rights
Council session in March 2017. This event
involved Manfred Nowak, SRSG CAAC and
SRSG VAC as well as representatives of DCI and
the International Detention Coalition (both
members of the NGO Panel Core Group and the
Advisory Board) as panellists. During the side
event, a call was made for greater support from
UN Member States and UN agencies and this was
repeated by the Netherlands on behalf of 35
Member States in an oral statement during the
General Debate on Item 3. The Study is to be
presented during the seventy-third session of the
UNGA (October 2018), which means the Study
will take approximately two years to conduct18.
The first step in the implementation of the Study
will be the sending of questionnaires to Member
States (May 2017 [CUT]), requesting quantitative
data on all the forms in which children are
deprived of liberty in their respective countries.
Once the questionnaires are formally sent, the
NGO Panel will play a crucial role in facilitating the
collection of data, easing the burden on Member
States as well as advocating for the
questionnaires to be thoroughly and precisely
completed.
The Study will comprehensively analyse the
status of children in detention in all regions of the
world, identify promising practices, develop
recommendations for legal obligations to be
effectively implemented, ultimately reducing the
number of children in detention.

18 A/RES/71/177, para. 88.
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The Study does not intend to be an end in itself,
but rather a starting point: to raise public
awareness and political will on this stagnant and
even regressive issue, by getting all actors
involved and thus placing child detention on the
political and social agenda of countries worldwide.
Through the Study, governments will be able to
realize and improve their national policies and
practices, while serving the best interests of both
the child and society at large.
Anna Tomasi is an advocacy representative for
Defence for Children (DCI) - International
Secretariat (Geneva, Switzerland) since 2012,
where she has also been building & coordinating
the campaign for the Global Study on Children
Deprived of Liberty (LLM International Human
Rights Law (University of York), Postgraduate
Certificate in Child Rights (Universidad de Buenos
Aires), LLB in European and Transnational Law
(Università degli Studi di Trento).
Thank you to Isabell Meenen (DCI Advocacy
Officer) for supporting publication of this article.
For more information, please visit the official
website
of
the
NGO
Panel:
https://childrendeprivedofliberty.info

References
United Nations Basic Principles for the Treatment of Prisoners,
Principle 05, 1990
United Nations Convention on the Rights of the Child, 1989
UNICEF, Progress for Children, A report Card on Child
Protection, Number 8, 2009
UNICEF Toolkit on Diversion and Alternatives to Detention,
Compilation of evidence in relation to recidivism, 2009
United Nations Secretary-General’s Study on Violence against
Children 2005
Special Representative of the Secretary General on violence
against children, Prevention of and responses to violence
against children within the juvenile justice system, 2012
Special Representative of the Secretary General on violence
against children, the Office of the High Commissioner for
Human Rights (OHCHR) and United Nations Office for Drugs
and Crime (UNODC), Prevention of and responses to violence
against children within the juvenile justice system, 2012

Update from the editor (AC): An open letter to
the UN, UN Agencies and Member States has
been released because the Global Study is now at
risk
without
proper
funding:
https://childrendeprivedofliberty.info/an-openletter-to-the-un-and-member-states-financialsupport-is-critically-needed/

JULY 2017 EDITION
ISSN 2414-6153
www.aimjf.org

21

INTERNATIONAL ASSOCIATION OF YOUTH AND FAMILY JUDGES AND MAGISTRATES

All children count, but not all children
are counted: A call on the United
Nations to count all children

Claudia Arisi
Over 250 civil society organisations from across
the world, including the IAYFJM/AIMJF, are
calling on governments and the United Nations to
act to ensure that children who live without family
care will benefit from progress made by the
Sustainable Development Goals.1
The 2030 Agenda for Sustainable Development2
offers a global framework that will influence how
countries frame and prioritise their policies and
actions to ensure that children develop to their full
potential. It includes targets to reduce violence
against children and tackle poverty and
inequalities related to children. It also aims to
improve children’s nutrition and the quality of
health and education services. It is vital that
children living without family care across the
globe, who are already marginalised, are included
in these targets. The best place for a child to grow
and thrive is within a loving and caring family
environment. Sustained attention and care from a
parent or caregiver in a family setting are
essential
for
children’s
wellbeing
and
3
development.

1 The open letter to the United Nations and Member States is
available here in multiple languages: http://www.soschildrensvillages.org/what-we-do/childrens-rights/sustainablefuture-for-children/all-children-count
2 UN General Assembly. (2015). Transforming our World: the
2030
Agenda
for
Sustainable
Development. 70/1.
http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/
1&Lang=E [accessed 26th May 2017].
3. Schoenmaker, C. Juffer, F. van IJzendoorn, M.H. and
Bakermans-Kranenburg, M.J. (2014) Does family matter? The
well-being of children growing up in institutions, foster care and
adoption. Handbook of child well-being.

Claudia Arisi and
Merel Krediet

Merel Krediet
Children who are deprived of this care, for
example those living in orphanages or on the
street, may suffer life-long physical and
4
psychological harm. These children are also
deprived of their right to grow up in a family
environment as enshrined in the UN Convention
5
on the Rights of the Child (CRC).
Data provides a crucial role in understanding the
scale and scope of this issue, but also, most
importantly, provides a basis on which to plan
responses and allocate resources. However, there
is a large data gap on children, particularly
children living without parental care or outside of
households. In March 2017 UNICEF released a
report documenting that data availability for more
than half of the 50 child-related Sustainable
Development Goals (SDGs) indicators is either
6
limited or poor . There is particular concern that
4. Berens, A. & Nelson, C. (2015) The science of early
adversity: is there a role for large institutions in the care of
vulnerable
children?
The
Lancet.
http://www.thelancet.com/journals/lancet/article/PIIS01406736(14)61131-4/abstract [Accessed 8 July 2016].
5. UN (1989) UN Convention on the Rights of the Child. United
Nations, New York, Preamble. Children have the right, as
much as possible, to know and be cared for by their birth
families and not to be separated from their parents (UN
Convention on the Rights of the Child (UN CRC, Art 7 and 9).
Parents have the primary responsibility to raise their children
and it is the State’s obligation to support parents in fulfilling
that responsibility (UN CRC, Art 18). Children have the right to
protection from harm and abuse (UNCRC Art 19), to an
education (UNCRC Art 28) and to adequate healthcare
(UNCRC Art 24), all of which they should be able to enjoy
while living in their family. Where their family cannot provide
the care they need, despite the provision of adequate support
by the State, the child has the right to substitute family care
(UNCRC Art 20). The Convention on the Rights of Persons
with Disabilities (CRPD) emphasises the rights of children with
disabilities to be raised in their families and included in their
schools and communities alongside their peers.
6. UNICEF. (2017) Is every child counted? Available online:
https://data.unicef.org/resources/every-child-counted-statusdata-children-sdgs/ [Accessed 08 May 2017].
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the global monitoring framework around the SDGs
does not provide mechanisms to assess the
extent to which some of the most vulnerable
children, including those outside of households
and/or without parental care, are benefiting from
7
them.
The data gap stems from the fact that this group
of children is often missed in the way that
8
governments collect data on their citizens.
Population statistics are predominantly collected
using household-based surveys. By definition, and
as a consequence of the way they are designed,
these surveys are not distributed to anyone living
outside a household. A failure to disaggregate
data by ‘markers of vulnerability’ of individuals,
such as a child’s care status, further contributes to
States not having accurate data available on
some of the most vulnerable children.
The 250 organisations are addressing the United
Nations and its Member States with a letter in
which they explain the issue around the data gap.
They call on them to develop methodologies that
will allow for gathering of data on children who live
outside of households and/or without parental
care. It also calls on the UN and Member States
to disaggregate data by a child’s care status. The
letter was initially drafted by a small group of
child-focused NGOs, but quickly gained traction,
as many dozens of other organisations reacted to
an appeal to add their signature to it.
Due to the limited data available, the world’s most
vulnerable children are invisible, leaving them at
9
risk of abuse, neglect, and trafficking. For
example, a recent in-depth study in Cambodia on
the number of children in institutions found that
37,322 children were missing from the official
10
data.
Government figures indicated 11,453
children living in institutions, whereas the study
found evidence for 48,775 children living in
institutions in Cambodia; indicating the extent to
which existing data is inaccurate and the risk of
children being left out of development planning.
The data gap for children living without family care
means that some of the most vulnerable children
will not benefit from the SDGs.

7. Purvis, K. (3 May 2017) How can you leave no one behind
when millions of children are uncounted. The Guardian.
https://www.theguardian.com/global-developmentprofessionals-network/2017/may/03/how-can-you-leave-noone-behind-when-millions-of-children-are-uncounted
[Accessed 08 May 2017].
8. Carr-Hill, R. op. cit.
9. Purvis, K. op. cit.
10. See Stark, L., Rubenstein, B.L., Pak, K. & Kosal, S. (2016)
National estimation of children in residential care institutions in
Cambodia: a modelling study. BMJ open access. Available
online:
http://www.cpcnetwork.org/wpcontent/uploads/2017/01/NationalEstimation2017.pdf
[Accessed 05 May 2017].

Over the last two years, co-signatories of the letter
have advocated for changes in the way that
children are counted and have used platforms
such as the UN Statistical Commission and the
UN World Data Forum to make the case for
change.
A statement by 45 UN Member States addressed
to the UN Statistical Commission last March
offered its support for change, stating: “We
support the call for concerted action to […]
11
capture data on children outside households [..].
At the time of writing, the European Union is
negotiating a paper on “European Statistics
relating to persons and households”, which calls
to develop methods to count populations living
outside households; it would be a step forward if
adopted, even more so if the final draft included
specific commitments to count those children who
12
are currently falling off the statistical map.
However, as yet there are no real changes in
policy that reflect the need to change the way
children outside families are counted.
At an international level, co-signatories to the
letter will continue to press UN statistical bodies
for structural changes and the creation of
guidelines for countries on how to change their
methods of counting. At the same time,
organisations working nationally, such as
members of the IAYFJM/AIMJF, are encouraged
to advocate for changes by their governments.
More needs to be done to ensure that other
countries and regions develop methods that start
counting this group of children, ensuring they are
represented in population data sets, and thereby
allowing them the opportunity to develop to their
full potential.

11. UN Economic and Social Council (March 2017) Statement
on behalf of 45 member states of the group of friends of
children and the SDGs on the importance of child-focused
indicators
and
data.
Available
online:
https://unstats.un.org/unsd/statcom/48thsession/documents/statements-3a-Comments-andSuggestions-Group-of-Friends-of-Children-and-the-SDGsContribution-E.pdf [Accessed 22 May 2017]. The following
countries signed up to the call: Permanent Missions of:
Andora, Antigua and Barbuda, Belarus, Belgium, Benin,
Bulgaria, Canada, Chile, Croatia, Denmark, Dominican
Republic, Ecuador, Ethiopia, Egypt, Estonia, Finland,
Germany, Ghana, Guatemala, Guyana, India, Ireland,
Jamaica, Japan, Jordan, Kazakhstan, Kenya, Republic of
Korea, Lithuania, Luxembourg, Malaysia, Mexico, the
Netherlands, Nigeria, Panama, Pakistan, Senegal, Singapore,
South Africa, Trinidad and Tobago, Turkey, United Arab
Emirates, Uganda, United Kingdom of Great Britain and
Northern Ireland and Uruguay.
12. European Parliament (February 2017) Draft report on the
proposal for a regulation of the European Parliament and of
the Council Establishing a Common Framework for European
Statistics relating to persons and households, based on data at
individual level collected from samples. Available online:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=%2f%2fEP%2f%2fNONSGML%2bCOMPARL%2bPE599.576%2b01%2bDOC%2bPDF%2bV0%2f%2fEN
[Accessed on 22 May 2017].
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A key promise underlining the Sustainable
Development Goals (SDGs) is to ‘leave no one
behind’ and to prioritise the most vulnerable and
13
those most in need. To achieve this, it is critical
that governments ensure all children, including the
most vulnerable and marginalised, are included
and counted in efforts to achieve the SDGs.
Should you wish to receive updates about the
ongoing campaigning efforts, please email
merel.krediet@wearelumos.org
and/or
Claudia.arisi@sos-kd.org

Claudia Arisi, Ph.D., is Advocacy Advisor at SOS
Children’s
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International.
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specialised in the inclusion and participation of
children without parental care in social protection
and decision-making, particularly in the context of
the 2030 Agenda for Sustainable Development.
Merel Krediet is Advocacy and Campaigns
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promoting Roma rights in Europe and for the
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13. UN General Assembly (2015) Transforming our world: the
2030 agenda for sustainable development. A/res/70/1.
Available
online:
http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/
1&Lang=E [Accessed 19 May 2017].
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Child Trafficking in West Africa: Hon. Justice R. Bankole Thompson
the problem and the law – Part B

I. Introduction
This is the Sequel to Part A of this Article
published in the January 2017 edition of the
Chronicle. It is an examination of the problem of
child trafficking in selected West African countries,
and an articulation of the case for a regional or
international judicial mechanism to combat the
problem.
II. Selected West African Countries: The
Problem, Laws, and Performance Profiles
(a) Benin
Based on the existing studies1, Benin is a source,
transit, and destination country for children
subjected to forced labour and sex trafficking.
Most identified victims are Beninese girls
subjected to domestic servitude or sex trafficking
in Cotonou. Some children who are traditionally
placed under the guardianship of affluent families
for the purpose of affording them educational
opportunities are sometimes subjected to
domestic servitude. Further, some children from
Benin and neighbouring countries are forced to
work on labour farms, in commercial agriculture,
in artisanal mines, at construction sites, or as
street or market vendors.
A key feature of the law governing child trafficking
in Benin is that it does not prohibit all forms of
trafficking. The current statute is The 2006 Act
Relating to Transportation of Minors and the
Suppression of Child Trafficking. The Act
criminalizes all forms of child trafficking.

1 See 2016 Trafficking in Persons Report, Contonou, Benin –
Embassy
of
the
United
States
;
available
at
https://cotonou.usembassy.gov/tip03rep.html. See also Brown,
Karin “Child Trafficking in Benin, West Africa” in Beyond
Intractability. The Beyond Intractability Project, The Conflict
Information Consortium, University of Colorado.2016, 1-4.

Penal sanctions range from 10 to 20 years’
imprisonment. A negative feature of the legislation
is that its proscriptive focus is on the movement of
children rather than on the vice of exploitation,
which is the ultimate mischief that should be the
law’s target. Some of the penalties range from six
months to two years’ imprisonment or fines for
such offences as procuring or offering a child for
prostitution and facilitating prostitution of a child.
Using
the
guidelines
of
investigations,
prosecutions, and convictions as evidence of
satisfactory performance or effectiveness of the
law, it is fair to say that Benin has a low
performance profile in combating child trafficking.
(b) Chad
Chad is a source, transit, and destination country
for children subjected to forced labour and sex
trafficking. The country’s trafficking problem is
primarily internal and frequently involves some
children being entrusted to relatives or
intermediaries in return for promises of education,
apprenticeship, goods, or money, only to result in
forced labour in domestic servitude or forced
herding. Some children are sold in markets. Child
trafficking victims are also subjected to forced
labour as beggars and agricultural labourers.2
Under the existing laws, forced prostitution and
many types of labour exploitation are criminalized.
Title 5 of the Labour Code prohibits forced and
bonded labour, prescribing fines equivalent to
approximately $100 to $1000, but not
imprisonment. Under Articles 279 and 280 of the
Penal Code, prostitution of children is proscribed;
but the penalties only range from 5 to 10 years’
imprisonment and fines are imposed only up to a
maximum of approximately $2000.3
The performance profile of Chad in combating
child trafficking is very unsatisfactory, taking into
account
the
numbers
of
investigations,
prosecutions, and convictions.
(c) Cote d’Ivoire
Cote d’ Ivoire is also a source, transit, and
destination country for children subjected to
forced labour and sex trafficking. Trafficking within
the country is more prevalent than transnational
trafficking, and the majority of identified victims
are children. Some Ivorian girls are primarily
subjected to forced labour in domestic service and
restaurants in the country but are also exploited in
sex trafficking.

2 See Chad 2013 Trafficking in Persons Report, U. S
.Department of State, Diplomacy in Action, available at http://
www.state.gov/j/tip/rls/tiprpt/countries/2013/215437.htm.
3 Ibid.
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Some Ivorian boys, too, are subjected to forced
labour within the country in the agricultural and
service industries. The same is true of some boys
from Benin, Burkina Faso, Ghana, Mali, and
Togo.4
The governing law is Law No.2016-272 Pertaining
to the Prohibition of Child Trafficking and the
Worst Forms of Child Labor. The key provision is
a prohibition against compelling children into or
offering them for prostitution. The penalties for
committing such a crime range from 5 to 20 years’
imprisonment together, with the imposition of a
fine ranging from 500,000 to 50,000,000 West
African CFA francs (FCFA) which is approximately
equivalent to $829 to $82,900. It has been noted
that “these penalties are commensurate with
those imposed for rape.”5 Further, the crimes of
pimping and exploitation of children for prostitution
by force, violence, or abuse are prohibited under
Articles 335 and 336.The law prescribes penalties
ranging from 1 to 20 years’ imprisonment and an
indeterminate fine for subjecting a child to forced
labour, bondage or slavery. There are also
prohibitions relating to the use of a child for forced
labour under Article 378 of the Penal Code, with
punishments ranging from 1 to 5 years’
imprisonment and a fine of 360,000 to 1,000,000
FCFA.6
Based on the criteria of investigations,
prosecutions, and convictions, as guidelines for
evaluating performance in the fight against child
trafficking, Cote d’ Ivoire’s performance is
modestly satisfactory.
(d) Gabon
Gabon is both a transit and destination country for
child trafficking. Some children are trafficked from
sister countries such as Benin, Nigeria, Togo, and
Mali. They are subjected to forced labour and sex
trafficking. Girls in particular are subjected to
domestic servitude.7
The law in Gabon governing child trafficking is
Law 09/04 Concerning the Prevention and the
Fight Against the Trafficking of Children in the
Gabonese Republic. It prohibits child trafficking for
both labour and sexual exploitation, and
prescribes a penalty of 5 to 10 years’
imprisonment together with fines approximately
equivalent to $ 20,000 to $40,000 if a person is
convicted of the offence.8 Further, Article 261 of
the Penal Code criminalizes the inchoate crime of

procuring a child for the purpose of prostitution,
punishable with a term of imprisonment ranging
from 2 to 5 years. Under Article 48 of the Code, it
is also an offence to use a child for illegal
activities. Finally, Article 4 of the Labor Code
proscribes all forms of forced labour, making them
punishable with a term of imprisonment for 1 to 6
months.9
Using
investigations,
prosecutions,
and
convictions as the combined test for satisfactory
performance in evaluating the laws’ effectiveness
in combating child trafficking, it is reasonable to
conclude that Gabon’s profile in this regard is not
satisfactory.
(e) Ghana
Ghana has the multiple roles of being a source,
transit and destination country for trafficking of
children. Some children are subjected to forced
labour and sex trafficking. The illegal act of child
trafficking prevails more within the country than
transnationally. Some Ghanaian boys and girls
are subjected to forced labour within the country
in fishing, domestic service, street hawking,
begging, artisanal gold mining, and agriculture.
Girls, and to a lesser extent, boys are subjected to
prostitution in the country. Curiously, some
Ghanaian girls are victims of the superstitious
cultural practice of forced ritual servitude to atone
for the sins of a family member.10
The governing law in Ghana outlawing child
trafficking is the Human Trafficking Act, 2005 as
amended by the 2009 Act. Three key features of
the Act are worth noting. The first is that the law
defines “trafficking” in language11 exactly
compatible with the definition set out in the United
Nations Trafficking in Persons Protocol of 2000.
The second is the criminalization of trafficking.
Under the law, it is a crime to traffic another
person or act as an intermediary for the trafficking
of a person.12 Under the amended law, penalties
for all forms of trafficking range from 5 to 20 years’
imprisonment. It has been noted that these are
sufficiently stringent penalties commensurate with
those for other serious crimes such as rape13.
This notwithstanding, Ghana’s performance profile
in combating child trafficking is unsatisfactory,
guided by the threefold test of investigations,
prosecutions, and convictions.

4 Cote d’ Ivoire 2016 Trafficking in Persons Report, U.S.
Department of State, Diplomacy in Action; available at http: //
www. state. gov/j/tip/rls/tiprpt/countries/2016/258750.htm.
5 Ibid.

9 Ibid.

6 Ibid
7 See Gabon 2013 Trafficking in Persons Report, U.S.
Department
of
State,
Diplomacy
in
Action;
http://www.state.gov/j/tip/rls/tiprpt/countries/2013/215465.htm.
8 Ibid.

10 See Ghana 2015 Trafficking in Persons Report, U. S.
Department of State, Diplomacy in Action, available at
http://www.state.gov/j/tip/rls/tiprpt/countries/2015/243444.htm.
11 Human Trafficking Act, 2005, section 1(1), Act 694,
Government
Printer,
GPC/A444/300/8/2005
12 Ibid. section 2(c).

Assembly

Press,

Accra.

13 See 2015 Report, op cit.
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(f) Liberia
Liberia is a source and destination country for
children subjected to forced labour and sex
trafficking. Most trafficking victims originate from,
and are exploited within, the country’s borders,
where they are subjected to domestic servitude,
forced begging, sex trafficking, or forced labour in
street vending, alluvial diamond mines and rubber
plantations. Children who are sent to work as
domestic servants for their wealthier relatives are
vulnerable to forced labour, or to a lesser extent,
sexual exploitation.14 Some orphaned children
remain vulnerable to exploitation. Some Liberian
children are also subjected to internal and
external exploitation in the trafficking business.
For example, some are trafficked to other West
African states like Sierra Leone, Cote d’Ivoire, and
Nigeria.15
The applicable law in Liberia is the 2005 Act to
Ban Trafficking in Persons Within The Republic of
Liberia. The proscriptive thrust of the Act extends
to both internal and external trafficking. The
Liberian sentencing tariff for convicted traffickers
in persons is clearly designed to give maximum
effect to the classical deterrence doctrine of
punishment. The law provides for minimum
sentences, with severe enhancements of
penalties where there exist certain aggravating
circumstances.16
Despite the apparent stringency of this sentencing
scheme, it remains extremely doubtful whether
such a well-structured penal regime has, in
practice, been an effective deterrent against the
crime of child trafficking in Liberia, having regard
to the sparseness of investigations, prosecutions,
and convictions.
(g) Mali
Mali is a source, transit, and destination country
for children subjected to forced labour and sex
trafficking. Within Mali some girls are forced into
domestic servitude, agricultural labour, and
support roles in artisanal gold mines, and the
informal commercial sector. Also, some boys are
subjected to the longstanding practice of debt
bondage in the salt mines of Taoudenni in
northern Mali. Some boys from the country,
Burkina Faso, Niger, and other West African
countries are forced into begging by corrupt
religious instructors called ‘marabouts’.

14 See Liberia 2015 Trafficking in Persons Report, U.S.
Department of State, Diplomacy in Action, available at http:/
www.state.gov/j/tip/rls/countries/2015/243477.htm.
15 Ibid.
16 See An Act to Ban Trafficking in Persons Within The
Republic of Liberia, July 5, 2005 Section 7 (a-i).

Some girls from other countries are subjected to
prostitution in Mali. Some Malian girls are also
trafficked to Gabon, Libya, Lebanon, and Tunisia
for commercial sexual exploitation.17
Article 244 of the Malian Criminal Code outlaws all
forms of child trafficking, making them punishable
with penalties ranging from 5 to 20 years’
imprisonment. Under Article 229, sexual
exploitation of children is proscribed, and is
punishable with between 6 months to 3 years’
imprisonment. The law also criminalizes forced
labour, servitude, and other illegal labour
practices. Interestingly, slavery is proscribed
under Article 242 of the law but no penalty is
prescribed for it.18
Mali’s performance profile in combating child
trafficking is that in 2011, 11 cases were
prosecuted and 7 convictions were obtained, 5 of
the 7 convicted persons were sentenced to
between 5 to 20 years imprisonment.19 It is fair to
say that this is fairly satisfactory.
(h) Nigeria
Nigeria is a source, transit and destination country
for children subjected to trafficking in persons,
including forced labour and forced prostitution.
Children who are trafficked are recruited from
rural areas within the country’s borders. Some
girls are trafficked for involuntary domestic
servitude and sexual exploitation; some boys are
subjected to forced labour in street vending,
domestic servitude, mining, and begging. The
Nigerian children who become victims of
trafficking are taken from Nigeria to other West
and Central African countries, primarily Gabon,
Cameroon, Ghana, Chad, Benin, Togo, Niger,
Burkina Faso and The Gambia for the purpose of
forced labour and sexual exploitation.20 Nigeria
has the most elaborate legal framework for
combating child trafficking.21
The law governing child trafficking in that country
is found in two main pieces of legislation, namely:
(i) Trafficking in Person (Prohibition) Law
Enforcement and Administration Act, 2003 as
amended, and (ii) the Child Rights Act, 2003. The
first Act was amended in 2005.

17 See Mali 2012 Trafficking in Persons Report, U.S.
Department
of
State,
available
at:
http://www.refworld.org/docid/4fe30cafc.html.
18 Ibid.
19 Ibid.
20 See Nigeria, 2010 Trafficking in Persons Report, U.S.
Department
of
State,
available
in
http://www.state.gov/g/tip/rls/tiprpt/2010/142761.htm. See also
https://en.wikipedia.org/wiki/Human_trafficking _in_Nigeria.
21 See Kigbu, S.F and Hassan,Y.B, “Legal Framework for
Combating Human Trafficking In Nigeria: The Journey So Far”,
Journal of Law Policy and Globalization ISSN 2224-3240
(Paper), ISSN 2224-3259 (Online) Vol. 38, 2015 205-220 for
an illuminating discussion of the applicable law and related
justice issues.
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The essence of the amendments is the inclusion
of new offences and the broadening of old
offences to include acts that were previously not
criminalized, for example, child labour and
keeping a brothel. The amended Act, read in
conjunction with the main statute, now contains 23
offences of human trafficking and related
offences. Specifically, on child trafficking, sections
11-28 define the specific offences of attempting to
procure or actually procuring, exporting or
importing a minor (with or without their consent)
by means of threats, fraud, or drugging, for
purposes of consensual or forced defilement,
seduction, prostitution, pornography or other
activities of a sexual nature within or outside
Nigeria. Other offences include
(i)
Operating or keeping prostituted minors in
brothels;
(ii)
Organizing foreign travel for prostitution;
(iii)
The detention of any person with intent to
defile;
(iv)
Kidnapping of minors for guardianship;
(v)
Kidnapping or abduction of persons for
culpable homicide;
(vi)
Slave-dealing; and
(vii)
Buying and selling of persons for forced
labour or any other purpose.22
The law provides for varying degrees of
punishment on conviction. They include mainly
fines and imprisonment. As regards incarceration
as a prescribed punishment, the law provides for
a range of 12 months’ imprisonment to life
imprisonment as appropriate.
Despite this highly organized and well-structured
legal framework, it remains acutely controversial
whether, applying the three key criteria of
investigations, prosecutions and convictions as
indicia of progress and satisfactory performance
in such matters, the laws are achieving their
objectives.
(i) Senegal
Senegal is a source, transit, and destination
country for children who are subjected to forced
labour and sex trafficking. The affected children
are those who mostly attend Koranic schools.
They are forced to beg in streets. Available
statistics indicate that in Dakar alone, 30,200 such
children beg in the streets. Some boys and girls
are also subjected to domestic servitude, forced
labour in gold mines, and exploitation in sex trade.
Internal trafficking is more prevalent than
transnational trafficking, although boys from The
Gambia, Mali, Guinea Bissau and Guinea
Conakry are associated with forced begging and

22 Kigbu and Hassan op cit. on which bibliographical source
the present author has extensively relied for this overview of
the applicable laws in Nigeria, and for which he is immensely
grateful.

forced labour in artisanal gold mines and
agriculture in the country.23
The law in Senegal prohibiting child trafficking is
the 2005 Law to Combat Trafficking in Persons
and Related Practices and to Protect Victims. It
criminalizes all forms of trafficking. Penalties on
conviction range from 5 to 10 years’
imprisonment. Fines are also imposed.
The conviction rate for trafficking in persons in
Senegal is extremely low.24 Guided by the norm
that investigations, prosecutions and convictions
are the valid indicia for assessing progress in
combating the widespread crime of child
trafficking, it is an accurate judgment that
Senegal’s performance profile in this regard does
not match up with the country’s international
image in these matters.
(j) Sierra Leone
Sierra Leone is a source, transit and destination
country for children subjected to forced labour and
sex trafficking. Most of the victims originate largely
from rural provincial areas; and are recruited to
urban and mining centers for the purposes of
exploitation in prostitution, domestic servitude,
and forced labour in artisanal diamond and granite
mining, petty trading, portering, rock breaking,
street crime, and begging. Victims of trafficking
may also be found in the fishing and agricultural
sectors or subjected to sex trafficking or forced
labour through customary practices such as
forced marriages. Some Sierra Leonean girls
have been subjected to trafficking in Guinea
Conakry; and traffickers have attempted to exploit
boys and girls from Sierra Leone as “cultural
dances” in The Gambia. Also, some children from
some neighboring West African countries have
been subjected to forced labour, forced begging,
and prostitution within Sierra Leone.25
The legal framework for combating child trafficking
in Sierra Leone derives mainly from three pieces
of legislation, namely: (i) The Anti-Human
Trafficking Act, 2005, (ii) The Child Rights Act,
2007, and (iii) The Sexual Offences Act, 2012.
Under the first statute, it is an offence for any
person to engage in the trafficking of persons.26
After defining “trafficking” in section 2(2) and
“exploitation” in section 2(3) the Act proceeds to
proscribe certain acts within its statutory ambit.
First, under section 18, an attempt or conspiracy
23 See Senegal 2014 Trafficking in Persons Report, U. S.
Department of State, Diplomacy in Action, available in http://
www.state.gov/j/tip/rls/tiprpt/countries/2014/226087.htm.
24 Ibid.
25 See Sierra Leone 2016 Trafficking in Persons Report, U.S.
Department
of
State;
available
in
http://www.state.gov/j/tip/rlstiprpt/countries/2016/258854.htm.
26 See The Anti-Human Trafficking Act, 2005, section 2(1),
Supplement to the Sierra Leone Gazette Vol.CXXXVI, No.44
dated 18th August, 2005 published by the Government Printer,
Freetown.
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to commit trafficking or aiding, abetting,
counseling, commanding or procuring the
commission of trafficking is punishable as the
substantive offence. Pursuant to section 20, any
person who, acting or purporting to act as another
person’s
employer,
manager,
supervisor,
contractor, employment agent, or solicitor of
clients (such as a pimp), knowingly procures,
destroys, conceals, removes, confiscates, or
possesses any passport, immigration document or
other
government
identification
document,
whether, actual or purported, belonging to another
person, for any unlawful purpose, commits an
offence. A person convicted of a section 20
offence is liable to a fine not exceeding 30 million
leones ($ 5000) or to imprisonment for a term not
exceeding 10 years or both such fine and
imprisonment. Section 21(1) criminalizes the act
of knowingly transporting any person across an
international border for the purpose of exploiting
that person’s prostitution. The offender, if
convicted, is liable to a term of imprisonment not
exceeding 5 years, but where there exists any of
four stipulated factors, a longer sentence of up to
a maximum of 10 years’ imprisonment is
permissible. A person convicted of the offence of
trafficking itself is liable to a fine not exceeding 50
million leones ($ 8333) or to imprisonment for a
term not exceeding 10 years or both such fine and
imprisonment.27
The second operative legislation is The Child
Rights Act, 2007. It is not a penal statute. All it
does for the purposes of child trafficking is to
confer on the child certain inalienable rights
consistent with the rights recognized under the
United Nations Convention of the Rights of the
Child. The Act does not expressly guarantee to
the child freedom from abduction, trafficking, or
sale. This is incompatible with the Convention.
However, the cumulative effect of sections 32 and
33 is to outlaw any form of exploitative labour to
which a child may be subjected. To the same
effect is the latter provision which confers on the
child freedom from inhuman or degrading
treatment or any harmful cultural practice that
dehumanizes or is injurious to the physical and
mental welfare of the child.28
It is significant to note that although the child
trafficking laws in Sierra Leone may be described
as appropriate, especially the prohibition of child
trafficking under The Sexual Offences Act 2012
with a penalty of a maximum of 15 years’
imprisonment, it is a matter of much controversy
whether or not the laws are effective and
achieving their objectives given the magnitude of
the problem and the sparseness of investigations,
prosecutions and convictions,.
27 Ibid, sections 20,21,22,23.
28 See Thompson, Bankole.” Rights of the Child – The Sierra
Leone Model”, IAYFJM Chronicle January 2012 pp 13-19.

(k) Togo
Togo is a source, transit and, to a lesser extent,
destination country for children subjected to
forced labour and sex trafficking. Most Togolese
children who are victims of trafficking are
exploited within the country. Forced child labour
occurs in the agricultural sector, particularly on
coffee, cocoa, and cotton farms. Traffickers bring
children from rural areas to Lome, where they are
subjected to forced labour as domestic servants,
roadside vendors, and porters, or exploited in
prostitution. Boys are subjected to forced labour in
construction, in salvage yards, mines, and as
mechanics, often working with hazardous
machinery. Some Togolese boys and girls are
transported to Benin, Cote d’ Ivoire, Democratic
Republic of the Congo, Gabon, Ghana and
Nigeria and forced to work in the agricultural
sector.29
The existing law governing child trafficking in
Togo is a revised Penal Code which significantly
increased penalties for persons convicted of
trafficking. The sentence is increased from a
minimum of 10 years’ imprisonment to 20 years
and the maximum fine to 30 million FCFA
($51,000) from 5 million FCFA ($8,500). The 2007
Child Code prohibits all forms of child trafficking
and prescribes penalties of 2 to 5 years’
imprisonment for those offences. There is also a
2005 Law Related to Child Smuggling. It provides
for prison sentences ranging from 3 months to 10
years for abducting, transporting, or receiving
children for the purposes of exploitation.30
As regards Togo’s performance record in
combating trafficking, it is pertinent to observe that
there were 123 investigations and 59 convictions
of traffickers, an increase from 103 investigations
and 40 convictions in 2014. It is a matter for
speculation how many of these cases involved
child trafficking. With that caution, it can be stated
that this is an impressive profile.
III. The Case for a Regional or Global Strategy
Earlier in Part A of this article, the present author
opined that from a moral standpoint, it is now
imperative for the international community to
develop some additional robust mechanisms to
combat child trafficking so as to reinforce the
moral and legal authority of the United Nations
Convention on the Rights of the Child. This theme
is expanded in this Part B of the Article. Given the
magnitude of the problem of child trafficking
nationally, regionally, and globally in our
contemporary international setting, there could be
no more opportune time for the international
community to come to grips with this plague or
scourge on humanity. By any reckoning, it cannot
29 See Togo 2016 Trafficking in Persons Report, U. S.
Department of State, Diplomacy in Action; available in
http://state.gov/j/tip/rls/tiprpt/countries/2016/258878.htm.
30 Ibid.
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be denied that child trafficking ‘shocks humanity’s
conscience’ as well as rising to the level of crimes
against humanity, already recognized under
international law. This is underscored by the fact
that children as the most vulnerable members of
the human family, deserve special protections
under the law.
To do nothing about the problem or to be
complacent about its continuing occurrence
implicates and makes us complicit in a ‘culture’
that is not only morally reprehensible but
pernicious in the extreme. It is submitted that
there is already a normative bedrock within the
juristic ambit of the United Nations Convention on
the Rights of the Child for combating child
trafficking as a global menace. It comprises of five
Articles of the Convention. The first is the freedom
from exploitative, inhuman, and degrading
conduct guaranteed to every child. 31The second
is the freedom secured to a child from exploitative
labour.32 The third is freedom from abduction,
trafficking or sale.33 The fourth is the right to
protection from all forms of sexual exploitation or
abuse34. The fifth is the protection guaranteed to
every child from torture, or other cruel, inhuman or
35
degrading
treatment
or
punishment.
Unquestionably, the cumulative effect of these
provisions is to establish the juridical foundation
for some appropriate judicial mechanism that can
effectively and adequately guarantee justice for
children who fall victims of child trafficking and
related offences.
Putting the problem in its regional perspective, it is
apparent that there is a lack of political will to
grapple with the problem. It is also evident that
due to the unsatisfactory performance records of
the selected West African countries covered in
this article in respect of their efforts to combat
child trafficking, it is abundantly clear that their
justice systems lack the expertise and resources
to respond to the magnitude of the problem in any
effective and meaningful way. Hence, the
advocacy for an external supranational institution
in the form of either a regional or an international
judicial panel vested with authority to investigate,
prosecute, and convict child traffickers (especially
high target offenders), including state and security
officials suspected of being complicit in, or
facilitating, child trafficking. Such a body should
also be granted authority to award compensation
to the victims. The proposed option should
complement the efforts of the individual national
justice systems to prosecute child traffickers.

A further option worth exploring as a preliminary
initiative in the context of the establishment of a
regional mechanism, is that of the harmonization
of the respective national laws governing child
trafficking. The foregoing analyses of the
respective West African laws undertaken in
Section III of this part of the article above clearly
reveal a significant lack of consistency and
uniformity in both the substantive and penal
provisions of the relevant domestic laws on the
subject. Each country has its own statutory
definition or definitions of trafficking or child
trafficking. Each country has its own separate and
disparate types of acts or conduct that constitute
trafficking or child trafficking. There are also very
wide and bewildering divergences and variations
regarding prescribed penalties.
IV. Conclusion
In conclusion, predicated on the foregoing
reasoning, the present author reiterates the case
for an international or regional mechanism, as a
new and robust global strategy for combating the
worldwide menace of child trafficking.

Justice Rosolu Bankole Thompson* holds the
degrees of MA, LL.B, Ph.D (Law) from the
University of Cambridge. Currently, he is a judge
of the Residual Special Court for Sierra Leone,
having served as one of the trial judges of the
Court from 2002-2009 when it was operational as
a fully functional international war crimes tribunal.
Judge Thompson holds the rank of Professor
Emeritus in Criminal Justice at Eastern Kentucky
University, from which is now retired. He is wellpublished. His main works are: The Constitutional
History and Law of Sierra Leone(1961-1995), The
Criminal Law of Sierra Leone, American Criminal
Procedures (a co-authored book), and Universal
Jurisdiction: The Sierra Leone Profile.

31 Article 19.
32 Article 32.
33 Article 35.
34 Article 36.
35 Article 37.
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Better support, better protection: - steps lawyers
and guardians can take to better identify and
protect trafficked children

This article provides a summary of the report
“Better support, better protection: Steps lawyers
and guardians can take to better identify and
protect trafficked children”, which was funded by
the European Commission within the ReACT
project on Reinforcing Assistance to Child Victims
of Trafficking. It provides a snapshot of the
manner in which children who may have been
trafficked into and within five EU member states
(Belgium, France, Germany, the Netherlands and
the United Kingdom) were or were not identified
and protected in 2016. For the purposes of the
report, a trafficked child could be a foreign
national, a national of a European Economic Area
(EEA) state or a national of one of the five
member states. It was acknowledged that national
trafficked children would share many of the
characteristics of EEA or foreign national children
who had been trafficked, apart from the need for
immigration status.
Many of the forms of exploitation that were
identified were child specific and therefore the
response by relevant authorities should also be
child focused and it should not be presumed, as it
was in some of the states, that children were
generally trafficked for sexual exploitation. A
failure to understand and identify incidents when a
child was trafficked for domestic labour, criminal
exploitation or benefit fraud puts a child at risk of
being re-trafficked and being further exploited or
going missing.
The research was complicated by the fact that
civil war, insurgency and economic challenges in
Syria, Iraq, Afghanistan, Eritrea and other parts of
the Middle East and Africa had led an
unprecedented number of children to flee to seek
safety and support in Europe. One immediate
consequence of this migration flow was that the
structures in place in the five states to assist
children on the move struggled to cope with the
sheer enormity of the tasks facing them. In
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Belgium, Germany and the Netherlands, this led
to well-established guardianship services failing to
provide appropriate services to children who may
have been trafficked. In Belgium and the
Netherlands, steps were subsequently taken to
increase the number of guardians provided to
support unaccompanied migrant children. But in
France, it led to children’s services leaving many
children without accommodation or adequate
support for prolonged periods of time, which
compromised their chances of a durable solution.
In the United Kingdom, which did not bear the
brunt of the huge increase in child migration, local
authority children’s services close to ports of entry
also became overwhelmed and a National
Transfer Scheme had to be established.
It was not merely that the sheer number of
migrants put a strain on existing services. It also
fed into a growing anti-immigrant populism, which
demonises both migrant adults and children as
potential terrorists, criminals and delinquents. This
has particularly adverse consequences for
children who may have been trafficked and who
are still being exploited, as they can no longer rely
on random acts of kindness by strangers willing to
investigate whether they should be on the street
alone at night or working in unsuitable premises.
It was also widely accepted that anti-immigration
populism is one of the factors that led to the
decision by the United Kingdom on 23 June 2016
to leave the European Union. It is a decision that
may have adverse consequences for trafficked
children in the future. However, as the United
Kingdom has already incorporated many of the
provisions in the EU Anti-Trafficking Directive and
the Anti-Trafficking Convention into statute and
policy, these consequences may be lessened.
Furthermore, the Northern Ireland Assembly and
the Scottish parliament are establishing legal
guardianship schemes for trafficked children
which in many ways mirror the recommendations
contained in the European Union’s Fundamental
Rights Agency’s Guardianship for children
deprived of parental care: A handbook to reinforce
guardianship systems to cater for the specific
needs of child victims of trafficking.
The ReACT report findings recognised that many
trafficked children have no control over their
movement to Europe and other children will have
no control over being trafficked once they reach
Europe. Unfortunately, many guardians and
lawyers working with children did not have the
experience and training to identify when these
children may have been trafficked or are at risk of
trafficking.
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This was particularly the case when a state has
not established an independent guardianship
service and expects youth welfare or social
services to undertake a general guardianship role
within which those assigned to the children are
not properly supported, trained and supervised.
Furthermore, only two of the five states collect the
necessary data to begin to analyse and
understand child trafficking in their country. It is
only with this data that states can begin to act in
the pro-active manner necessary to combat child
trafficking. It was also clear that children who may
have been trafficked are best identified and
protected within an integrated children protection
system, involving children’s or youth welfare
services, the police, the prosecution service,
health and education services, independent
guardians and non-government organisations.
Such systems were better developed in the United
Kingdom and were significantly under-developed
in France and Germany. The ability of lawyers
and guardians to protect and support a child who
may have been trafficked is also enhanced if other
professionals share essential information with
them and give due weight to their opinions.
There were also a number of obstacles that may
prevent a trafficked child being identified and
protected. These include a failure to provide
suitable interpreters; a propensity by those in
authority to challenge the ages of unaccompanied
migrant children and neglecting to apply a
presumption of age in their favour; and the speed
at which a child may go missing if not provided
with appropriate accommodation, services and a
durable solution.
The research also identified an increasing trend
for children to be trafficked for the purpose of
criminal exploitation and for these children to be
treated as offenders. None of the states had
implemented the non-prosecution provisions
contained in Article 8 of the EU Anti-Trafficking
Directive and Article 26 of the Anti-Trafficking
Convention, which prohibits an individual being
prosecuted for an action that arose as a result of
being trafficked for criminal exploitation. However,
there is detailed guidance available on the nonprosecution principle in the United Kingdom from
the relevant prosecution services.

It was also clear that the majority of the states did
not have a sufficient number of lawyers who were
trained and experienced in representing trafficked
children in the wide range of complex legal and
judicial processes they may have to engage with.
Children may need representation in immigration
and asylum proceedings and the criminal court.
Children may also need legal representation to
challenge inaccurate age assessments, decisions
to place them in inappropriate accommodation
and to claim compensation from their traffickers.
In France and Germany accessing free legal aid
was a particular challenge in many parts of the
legal process.
None of the states had incorporated Article 16. 2
of the Anti-Trafficking Directive into national law to
establish
the
necessary
best
interests
determination process with a view to finding a
durable solution to met the needs of each
individual trafficked child. At best children were
directed to apply for asylum, even though many of
them would not qualify for refugee status and this
status would not meet the totality of their needs.
Particular concerns were raised about best
interests determinations not being carried out
before EEA national children were returned to a
state of origin, despite the risks that arose on
account of having been previously trafficked,
especially if they were from the Roma community.
Furthermore, permitting a trafficked child to simply
remain in a state, with or without a residence
permit, until he or she reaches the age of 18 does
not equate to a durable solution and is unlikely to
lead to his or her physical and psycho-social
recovery, as required by Article 14.1 of the EU
Ant-Trafficking Directive.
The full report can be downloaded from:
https://ec.europa.eu/antitrafficking/sites/antitrafficking/files/ecpat_react_fin
al.pdf

*Nadine Finch is an Honorary Research Fellow at
the University of Bristol and Researcher Coordinator for the ReACT project. She is an expert
in children’s rights, child protection and child
trafficking.
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National Commission for Protection
of Child Rights, India

Introduction
In the last decade, India has witnessed
remarkable growth and emerged as a country to
be regarded in the global economy. At the same
time India has had urbanization that is both
unplanned and exploitative, corruption that has
debilitated the economy, governance that has
been weak and ill-implemented and a social
sector that has been neglected by those who are
meant to provide services to it. For those in the
margins of the economy, this has meant more
economic uncertainty and vulnerability to the
whims of the market.
This instability often harms the human rights of
those involved affecting the lives of children most.
Children’s survival and protection has become
precarious and ridden with risk. Having no access
to food, water, health care and basic amenities,
they have suffered the most. Malnutrition caused
by hunger and starvation is common. Large
numbers of children have dropped out of school,
affecting the quality and quantity of their
education. This is especially true of children who
are already from vulnerable backgrounds: those
who live in urban slums or areas of civil unrest, or
whose parents are landless or migrant laborers.
Having no documentation detailing their age,
address or school progress, children are unable to
join schools in the areas that they have moved to.
Older children are often left to fend for
themselves, with some of them caught in a web of
illegal activities and even in armed conflict, having
none of the options that come through literacy and
education. Several join networks that traffic child
labor and sex work. Hundreds and thousands of
children are thus affected.
Yet, there has been a fundamental shift in the
discourse regarding children in India. The focus
has moved from their welfare to the protection of
their rights. Laws and policies for children have
been drafted in this frame. For example, there is
the recently enacted Juvenile Justice (Care and
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Protection) Act 2015, the ‘Right of Children of
Free and Compulsory Education Act’ 2009,
Protection of Children from Sexual Offences Act
2012, National Food Security Act 2013, and
children’s rights to food through the various
directives issued by the Supreme Court in the
case of PUCL v. Government of India)1. In this
perspective the State bears a duty to children who
are entitled to their rights and are not
beneficiaries. Further it is the State’s obligation to
provide services to all children equally and without
discrimination.
It is precisely in the above context that
Independent Human Rights Institutions (IHRI)
and,or, Commissions in this instance the National
Commission for Protection of Human Rights
(NCPCR), have a huge role to play.
National Commission for Protection of Child
Rights (NCPCR)
The ‘Commission for Protection of Child Rights
Act’ was enacted by the Parliament in December
2005, giving the NCPCR a mandate to ensure that
all laws, policies, programs, institutions and
administrative mechanisms of the Indian State are
in consonance with child rights, as enshrined in
the Constitution of India and the UNCRC. The
Commission’s jurisdiction extends to the entire
country except the State of Jammu and Kashmir.
NCPCR: Functions and Powers
The Commission is vested with an authority to
carry out broadly four functions:
1. Examine and review laws, programs and
policies
and
make
appropriate
recommendations to ensure that child’s rights
are protected;
2. Conduct inquiries into specific cases of
violation of child rights which includes taking
suo moto notice on matters related to violation
of child rights, non-implementation of laws,
non-compliance
of
policy
decisions,
inspection of institutions for children run either
by Central or State governments or even a
private
organization
and
recommend
appropriate action;
3. Take up such cases of violation of child rights
that are an outcome of terrorism, communal
violence, natural disaster and all other forms
of violence and recommend appropriate
measures; and

1 For a full copy of the affidavit filed by the PUCL in 2001 and
subsequent orders issued by the Supreme Court in the
continuous writ of mandamus until the enactment of the
National
Food
Security
Act
(
2013)
see
http://www.righttofoodcampaign.in/legal-action/-right-to-foodcase
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4. Promote research, build capacities and create
awareness about child rights.
The NCPCR’s function therefore, is to monitor all
aspects of children’s rights through all the layers
of officialdom from the Union and State
government, District and Block levels, to that of
the local bodies and to review laws and policies
periodically to ascertain that children’s rights are
protected.
NCPCR has all powers of a civil court to the
extent that it can summon and enforce the
attendance of any persons, examine them under
oath, seek the production of both documents and
witnesses, receive evidence on affidavits and so
on. Once this process is complete, the NCPCR
can forward its findings and refer the case to a
Magistrate. The Magistrate to whom such a case
is forwarded “shall proceed to hear the complaint
against the accused as if the case has been
forwarded to him under section 346 of the Code of
Criminal Procedure, 1973 (2 of 1974)”. Thus, the
NCPCR does not have the authority to issue
orders or directions like a Court of law. This does
dilute its authority and encourage the perception
that the NCPCR is “without teeth”, like other
Commissions in the country.
After the conduct of inquiry, in terms of action, the
Commission can recommend to the government
that it should initiate proceedings or any other
action as it deems fit; approach the Supreme
Court or a High Court for directions, orders or
writs; and recommend the government to grant
interim relief to the victim. It is for the Central or
State government to lay before the Parliament the
Annual Report of the Commission and along with
it, a memorandum of Action Taken Reports on the
recommendations made by the Commission.
NCPCR Interventions: summary 2007-20142
Given its mandate, the Commission has evolved
several methodologies for its interventions with a
view to reach out to as many children and a great
cross-section of children on the one hand, and link
their voices, trials and tribulations to the highest
echelons of power and authority in the system, on
the other.
1. Some of the issues that have been dealt with
in a systematic fashion are:
2. Improvements in the juvenile justice system;
3. Child health and nutrition;
4. Child labour;
5. Child trafficking;
6. Child abuse and sexual offences against
children;
7. Corporal punishment (e.g. guidelines);
8. Children affected by conflict/civil unrest; and

2 See NCPCR website www.ncpcr.gov.in for details of all the
activities of NCPCR.

9. Monitoring of child’s right to education and
other issues-social audits of status of RTE in
12 states3.
For example, the Commission issued a policy
document on children in and or impacted/
displaced by civil unrest and Standard Operating
Procedures on apprehension, arrest, and
encounter deaths of children - both of which were
submitted to the Ministries of Home Affairs and
Defense. This is important because until this date,
neither Ministry has anything specific for children
in this context.
To address the needs of children in civil unrest
areas or displaced as a result of the same,
NCPCR started a three year pilot, ‘Bal Bandhu’, in
the five States of Andhra Pradesh, Assam,
Chattisgarh, Bihar and Maharashtra with support
from the Prime Minister’s Relief Fund. Likewise, a
pilot programme for protection of child rights was
launched in the State of Jammu and Kashmir in
December 2011 in Sumbal and Rajwar
Educational Zones of Bandipore and Kupwara
districts respectively. The pilot program revealed
successfully that despite the pressure of violence
and security concerns, it was possible to shift the
focus to children and their needs, and walk a
neutral path to ensure the same was addressed.
The Bal Bandhu Scheme was unique in the way
that it accessed remote villages and provided the
necessary links between the administration and
th
the community in Naxal areas. The 12 Plan
document
included
the
pilot
in
its
recommendations for the state governments to
take it to a larger scale. Since all the interventions
and practices are to be institutionalised, the
Commission has developed protocols for carrying
out all its activities.
Visit to States and Field Visits
During the first seven years of its operation, the
NCPCR has made its presence felt in almost
every State in the country and has reached out to
some of the remotest villages during State visits of
the Chairperson and its Members. This is
significant because senior state and district
officials (with whom the community has very little
interface) would also accompany the Commission
on field visits, hear first-hand the problems and
challenges of people and take the action required.
In many of these areas, it was the first time a
government official had ever been seen by the
community.
Public Hearings
The Commission’s process of holding public
hearings became the mechanism to hear and
reach out to a larger cross-section of people and
children in different parts of the country. The
process provided a unique opportunity for the
3 See Annexures 1 for the list of NCPCRs Reports and
Recommendations
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community to table their grievances directly before
State and District level officers and demand a
timely response to redress them. Very often,
these hearings also demonstrated the constraints
and challenges faced by the District or State level
officers, which prevented them from delivering
solutions. Since the NCPCR also ensured that
these proceedings were not in any manner
undermining
the
functionaries
of
public
institutions, adequate responses to many issues
were achieved.
Working Groups
Many of the NCPCR’s recommendations were
incorporated by the government, as the working
groups that were set up included a number of
experts from an array of different fields. The
working groups examined existing legislative
frameworks, identified the challenges of rolling
them out, and suggested changes aimed at
making implementation more effective. This
ensured that many of the recommendations made
by NCPCR were incorporated by the Government.
Partnership with Civil Society
The NCPCR has also evolved methods to
outreach and deepen its presence by nominating
State Representatives from the civil society who
act as the ‘eyes and ears’ of the Commission.
State Representatives facilitate the Commisison’s
inquiries and act as a bridge between civil society
and government in their respective States. The
nominees vested with this profile have worked to
extend support to NCPCR. Based on the work
done by these Representatives, the NCPCR has
also developed a template for social audits to
monitor implementation of the Right of Children
To Free and Compulsory Education Act,
partnering
with
select
non-government
organsiations in 10 states.
Complaints Management
The Commission also receives complaints and
has evolved a system to register complaints, issue
letters seeking reports, and follow up with
reminders when there is no response from the
concerned authorities. Depending upon the
gravity of the issue, the Commission also
constitutes teams to enquire into the violation of
rights and recommends action. When there is no
Action Taken Report from the government in spite
of reminders, the officials are summoned as a last
resort.
At times it becomes impossible to attend to each
and every case of violation of child rights - there
are so many of them. The Commission has to be
selective and take up those cases which reveal
broader, systemic problems and inform larger
policy debates. It must exercise its discretion and
not respond to each and every case put before it.
However, a barrier to this approach is that
complaints management becomes the bench
mark
for
evaluating
Commissions.
Most

parliamentary questions are addressed on
complaints. Moreover the Commission is drawn
into responding to every high-profile case that has
drawn media attention and consequently, is of
public concern. This often diverts its attention from
examining and analyzing policies and programs
and keeping abreast of macro-issues.
Review of Legislation
As mandated under the Act, NCPCR has
reviewed the national legal frameworks, policies
and implementation strategies to assess their
effectiveness and impact, and to ensure that they
adhere to a child rights perspective. These
reviews are often preceded by consultations at the
regional and national levels with both civil society
and State functionaries. The Commission
conducts meetings with officials, members of civil
society, and academics in order to understand the
nuances of implementation of child rights, the
challenges and critical bottlenecks that they face
and also learn from successful interventions. It
constitutes working groups to gather detailed
knowledge of the issues under consideration that
would inform the Commission’s policy note on the
subject. Thus working groups were constituted, for
example, on child labour, juvenile justice,
protection of children against violence and
corporal punishment in schools, children’s
participation in TV and Reality Shows, children
living on railway platforms, and substance abuse.
Engagement with the Executive
The strength of the Commission is in its
convening power and its capacity to engage with
multiple ministries and conduct a policy dialogue
with them on specific issues relating to children’s
rights. Such an approach is necessitated by the
sheer number of ministries that have roles and
responsibilities that affect the rights and welfare of
children. The Ministries of Women and Child
Development, Labour, Education, Social Justice,
Tribal Welfare, Rural Development, Panchayat
Raj, Planning, and Home all have parts to play in
ensuring the well-being of children. The
Commission has held many consultations with
each Ministry and provided a platform for the
required convergence and coordination between
ministries to discuss thematic considerations on
the status of children.
Engaging with Parliament
By way of further interventions, the Commission
has periodically sent its views to the
Parliamentary Standing Committee on pending
Bills relevant to children and has also made oral
depositions before such Committees. For
example, it made recommendations to the
Ministry of Rural Development to introduce child
protection clauses in the Rehabilitation and
Resettlement Bill, 2007. It was seen that children
were the most affected in all such situations and
there was no policy framework that addressed
how children could be protected under conditions
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of conflict and/or displacement – either due to
natural or man-made causes. It recommended
that special efforts have to be made in all
situations of conflict, unrest and displacement to
ensure that the rights of children are protected.
The Commission also provided input to the:
Parliamentary Standing Committee on Food,
Consumer Affairs and Public Distribution, as
well as to the Government on the National
Food Security Bill.;
• Offered suggestions to the Ministry of Health
and Family Welfare on Blood Transfusion Bill;
• Presented its views on the POCSO Bill
focusing on the need to integrate protective
mechanisms by law under the proposed Act
and make an exception to the age at 16 years
for children’s consent to sexual relationships;
and
• Presented its views on the Amendments to
the Child Labour (Prohibition & Regulation)
Act, 1986 to bring it in sync with the Right of
Children to Free and Compulsory Education
Act.
Further the Commission presented the status of
implementation of the Right of Children To Free
and Compulsory Education Act to the
Parliamentary sub-committee4.
Engaging with the Judiciary
The NCPCR has intervened and been included as
an advisory party in various court matters. This
has included matters pertaining to child trafficking,
missing children, child labour, juvenile justice, and
corporal punishment.. It has been asked by
various High Courts around the country and the
Supreme Court to provide its opinion and
recommendations on a series of issues relating to
exploitation of children and the need to focus on
realizing their rights. Some of the issues that the
Commission has been called upon to comment on
are child labour, effective implementation of
juvenile justice system, child trafficking, corporal
punishment, children in areas of civil unrest, the
juvenile
justice
system
and
the
poor
implementation of existing legislation and
government schemes introduced for the benefit of
children specifically.
Establishing Special Cells
Special Cells or Divisions have been set up in the
Commission to focus on the mandate given to the
NCPCR for monitoring the implementation of
specific Acts. Thus the Right to Education Division
(RTE Division) was set up in 2010 to monitor the
implementation of the Right of Children to Free
and Compulsory Education Act 2009. The
‘POCSO Cell’ has been set up to monitor the
implementation of the Protection of Children from
•

4 Shantha Sinha, National Commission for Protection of Child
Rights-The
First
Six
Years
(
2007-13)
http://www.ncpcr.gov.in/view_file.php?fid=407, May 2013

Sexual Offences Act 2012. In addition, a ‘NorthEast Cell’ has been set up to focus attention on
the specific challenges confronted by children in
the States of Assam, Arunachal Pradesh,
Nagaland, Manipur, Meghalaya, Tripura and
Mizoram.
NCPCR and Government
NCPCR has issued communications in the form of
letters,
directives,
guidelines
and
recommendations to the government. Based on
implementation gaps and/ or violations observed,
on several occasions, specific directives have
been issued as guidelines for immediate
government action. These directives are often in
response to the Commission’s independent
assessment of growing complaints and media
reports related to a particular issue that affects the
liberty and rights of children in a particular State
context.
Under the Act, recommendations made by the
Commission are to be taken seriously by the
government at the Union as well as the State
level. However in practice, there have been
occasions when the State governments have not
responded
to
the
Commission’s
recommendations. After repeated reminders there
has been no adequate response, the Commission
has used its powers to summon the officials of the
state governments and followed up on action
thereafter. At times, inter-State collaboration
meetings to discuss issues of migrant children
have been held and yielded good outcomes. Yet,
the process of remedying a situation is slow,
requiring patience.
Ideally, a synergy between the Ministry of Women
and Child Development (as the nodal Ministry)
and the Commission has to evolve through an
organic process that maintains the independence
and autonomy of the Commission. Being
instruments of the State, the roles of the
concerned Ministry and the Commission should
be respected and understood to serve the best
interest of children. An institutional collaboration
and mechanism where the Ministry keeps the
Commission informed while drafting a law or a
policy, seeks its advice and incorporates its
recommendations would go a long way in
fostering children’s rights.
The Commission is rarely consulted or even told
about what the government is planning to do. It is
quite understandable that given the role of the
Commission as an instrument to keep the
government accountable, some amount of friction
is unavoidable. This is a structural compulsion. It
is important for the Ministry to understand and
acknowledge that the Commission works with the
Ministry and not under it. The solution rests in
understanding the inherent constraints and
nonetheless evolving a process of collaboration
between Ministry and the Commission.
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NCPCR and Challenges
While there have been gainful achievements in
some areas in the country - with some states,
districts and blocks doing better than others on
the child development indicators of health,
nutrition, education and other entitlements - these
continue to be abysmally poor in some pockets for
certain
classes
of
children
and
more
disadvantaged communities. The challenge of the
Commission lies in responding to the issues of
violation of child rights in the context in which the
Commission operates. It must take into account
the nuances of institutional and policy
frameworks, as well as the political environment of
each state. At the same time it must stay focused
on the protection of the child, their entitlements
and their rights.
The absence of accountability and mechanisms to
redress
grievances
within
government
departments increases the load on Commissions.
It is a challenging task for the NCPCR to monitor
the implementation of various laws, programs and
schemes. This is especially so with India having
the largest network of State run public institutions
in the world. Adding to that is the fact that India’s
child population of 420 million in the age group 0f
0-18 years is not inconsiderable. For example,
India has the largest immunization and nutrition
program with 1.34 million anganwadi centers
covering over 80 million children5. It reaches out
to 199 million children in the 6-14 years age group
in over 1.4 million schools with 7.72 million
teachers6 school teachers. It implements the
largest midday meal program in schools covering
131.69 million children. It addresses children from
the most vulnerable communities such as the
scheduled caste and scheduled tribes through
affirmative action as mandated by the Constitution
of India and provides a range of targeted
initiatives and infrastructure such as scholarships,
residential schools, and hostel facilities.
To address case complaints in each State, the
NCPCR stressed the need to establish State
Commissions. Based on the Commission’s follow
up and reiterating the requirement in the Supreme
Court, today almost every state in the country has
a Child Rights Commission (even though not
completely operationalized as envisaged under
the Act).

Conclusion
On the whole, the Commission’s role in India has
been to complement, strengthen and monitor the
performance of existing institutions to ensure that
children’s rights are realized. In this context, using
a non-adversarial approach and the NCPCR’s
moral authority has at times been far more
effective than using the powers vested in it as a
quasi-judicial authority. Specifically, the NCPCR
has used its authority as a civil court in conducting
an inquiry and recommending strictures only as a
last resort after exhausting all other methods of
negotiating and pressuring the State government
and its officials to deliver. It has been found that
the system is so oriented towards addressing
adult issues that it requires a process of
“unlearning” to address children’s issues with the
lens of the child and take it up with the immediacy
and urgency that it deserves.
Given the challenges at hand, the effectiveness of
the Commission depends upon its ability to
engage with all the layers of the system and the
responsiveness and support it receives from wider
society. It is to ensure that the Commission for
Protection of Child Rights Act is taken seriously.
This process is slow, and requires patience.
Independence and autonomy is pivotal in
determining the success or failure of the
Commission.
Enjoying a legal and a
constitutional status confers on the NCPCR a
certain rank. But this does not automatically
translate
into
relative
autonomy
and
independence of the Commission from the
government. It is only by taking categorical and
consistent stand in favor of children and their
rights, and in truly representing children and their
path to dignity and freedom, that the Commission
establishes its credibility. This is its main strength
and the source of its authority. In fact, it is by
standing its ground that the Commission’s
effectiveness is tested and its legitimacy is
maintained. It is precisely this that enables the
Commission to gain its independence and
autonomy in reality. It is this quality that allows it
to do justice to the task entrusted to it by the
Parliament of India.
Professor Shantha Sinha headed the National
Commission for Protection of Child Rights for two
consecutive terms following its establishment in
2007.
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Advocating for all children in New
Zealand

With no vote and often no voice, children’s rights
need to be more jealously guarded than perhaps
any other sector of the population. That is
everybody’s responsibility but many countries
have roles specifically to do this.
In New Zealand, the role of Children’s
Commissioner is a broad one, with a range of
statutory functions. I advocate for the interests,
rights and wellbeing of children and monitor the
services provided to those who either need state
care and protection, or who are in the Youth
Justice system; especially those in the five care
and protection and four youth justice residences
around the country.
I do this with a mandate from four pieces of
legislation
–
principally
the
Children’s
Commissioner Act 2003. As part of this role, the
Office of the Children’s Commissioner is
designated as a National Preventive Mechanism
and monitors the residences to ensure they’re
meeting the requirements of the Optional Protocol
to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or
Punishment (OPCAT).
New Zealand has 1.12 million people under 18
years of age. That is about 24 percent of the
population. All of the 12 full-time equivalent staff in
my office take the responsibility of advocating for
them very seriously. As an aside, it is an election
year in New Zealand and I would very much like
to hear a national discussion on whether the
voting age should be lowered from 18 to 16.
Having 15 years of experience as Principal Youth
Court judge has given me an invaluable
perspective for my role as New Zealand’s
Children’s Commissioner. In the Youth Court, we
see some of the most damaged, most deprived,
and most developmentally challenged young
people in the country. Almost without fail the
young people who appear fall into at least one of
these categories.
My two-year term as Commissioner is due to
finish in June 2018, so I have set a range of
priorities that I want to see genuine progress on in
the coming year.

Judge Andrew Becroft*
Seeing better outcomes for New Zealand’s
indigenous children, mokopuna Māori, is my first
priority. The statistics are stark. Māori young
people are far less likely to have school
qualifications, nearly three times as likely to
commit suicide, and likely to live approximately
seven years less on average than New Zealand
Europeans.
Māori children are twice as likely to live in income
poverty, five times as likely to live in crowded
housing – and perhaps most worrying of all, they
make up 62 percent of youth justice cases despite
being a much smaller proportion of the population.
Furthermore, they are 71 percent of those
sentenced to our Youth Justice residences.
Those things are frankly unacceptable in a
developed country like New Zealand.
Among
my
other
highest
priorities
as
Commissioner
are
improving
children’s
engagement in education and encouraging
agencies to be more child-centred.
The final two of my top priorities I’d like to
emphasise here, as they’re of particular interest to
judges, magistrates and others working in Youth
and Family courts around the world. These are
the use of police cells for the remand of young
people, and New Zealand’s new agency
responsible for care and protection and Youth
Justice. This is called Oranga Tamariki, meaning
the wellbeing of our young.
New Zealand is at a juncture in child protection
and youth justice. The new agency has the
potential to be world-leading and to transform the
lives of the children and young people needing its
support. Our Parliament is currently writing the
laws that will hopefully make this happen.
One of the key changes planned in these laws is
the long-overdue lifting of the jurisdiction of our
Youth Court to include most 17-year-olds –
excepting those facing particularly serious
charges. This is a critical change given New
Zealand is a signatory to the United Convention
on the Rights of the Child. The existing system is
clearly a breach of that convention given it defines
a child as anyone under 18. As Children’s
Commissioner I advocated strongly for the
inclusion of 17-year-olds in the Youth Court. The
Youth Court is far better suited to deal with them
and more effective than the adult system at
reducing reoffending. I would still like to see more
charges dealt with by the Youth Court and its
jurisdiction further extended to allow flexibility.
The age for care and protection is also being
extended to 18, with young people given the
option to continue with State care until 21, and in
certain situations 25.
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However, as I write this, much of the debate on
the legislation is around the new wording for how
Oranga Tamariki makes decisions on where to
place children who must be removed from their
usual caregivers. When the old law came into
force 28 years ago, it was truly transformative. For
Māori children, it made clear that priority, where
practicable, must be given to placing them within
their hapū or iwi – literally sub-tribe or tribe -- or at
least with another Māori family. While the new
draft laws have many good features affirming the
importance of whānau (wider family), hapū or iwi,
they unfortunately do away with the old priority.
This is causing a great deal of concern and
division in New Zealand and rightly so. All the
evidence is that placing children safely and wellsupported within their culture leads to better
outcomes.
I am under no illusions that safety is the number
one for children when they need to be removed
from their usual caregivers. But within the wider
family groups – much wider if need be – every
effort should be made to find people who can care
for the child in their own cultural context. And
those carers must receive proper long-term
support, training and assistance.

It’s the type of issue that the Children’s
Commissioner must advocate for – a child-centred
position that makes children’s interests the
absolute priority in decisions about them, which
brings us to my final point.
Currently, police cells are one of five remand
options for young people. This is completely
unacceptable. A police cell is no place for a young
person. I accept that before they appear in court,
it may be necessary to hold them in a cell, but
after that they must be somewhere specifically
designed for young people. It might be necessary
for them to return to a cell temporarily but that
should be for no more than 24 hours while a
proper home or facility is found.
The legislation being proposed has some very
good features that are critical in upholding the
interests and rights of children. Our clear
message has been that New Zealand needs these
changes and that we must build a truly childfocused and joined-up system.
*Judge Andrew Becroft is the New Zealand
Children’s Commissioner. Before taking up the
position on 1 July 2016 he was New Zealand's
Principal Youth Court Judge.
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Canada needs a national voice for
vulnerable children

It has been well over a quarter-century since
Canada ratified the United Nations Convention on
the Rights of the Child, a treaty that spells out a
list of specific human rights for children. Yet our
nation still has not followed through on one key
commitment tied to that ratification.
Despite repeated calls to do so, from a wide
variety of sources including the UN Committee on
the Rights of the Child, Canada has yet to install a
national children’s commissioner. With the
exception of Prince Edward Island, all Canadian
provinces and two territories have moved to
create some form of children’s advocate – with the
central theme of giving voice and providing
advocacy to children in their respective
jurisdictions – yet Canada has not followed the
lead of the more than 60 other nations that have
their own national children’s commissioner.
It seems illogical that a country in which individual
provinces
and
territories
have
clearly
demonstrated their belief in the value of having
such a formal champion for children’s rights, has
not seen fit to make a similar commitment at the
federal level.
There are myriad reasons why a national
children’s commissioner is required in Canada.
Chief among them is our country’s shameful
record of discrimination against Indigenous
children and youth and their families. While some
of that discrimination is historical, its destructive
legacy has been passed on to subsequent
generations and, indeed, significant discrimination
persists today.
A Canadian Human Rights
Tribunal ruling in January 2016 determined that
the federal government has long provided – and
continues to provide – inequitable child welfare
services to Canada’s Indigenous children, youth
and their families.

Bernard Richard
The Tribunal decision ordered the government to
“cease the discriminatory practice and take
measures to redress and prevent it.” To date, the
Canadian government has not complied with that
order. This is the same federal government that
campaigned in 2015 on the promise to make
progress on the issue of Indigenous child welfare.
And it is the same government that makes the
case every day as to why a national children’s
commissioner is needed.
Working to combat the discrimination and
inequitable treatment faced by Indigenous
children and families would undoubtedly be a
major focus of a federal children’s commissioner
in Canada, especially when one considers the
vast over-representation of Indigenous children
and youth in government care. But there are many
other important issues for this yet-to-be created
office to address. Also looming large is the
problem of child poverty in what is a prosperous
country. The 2016 Report Card on Child and
Family Poverty in Canada estimates that nearly
one in five Canadian children lives in poverty. In
October 2012 Marv Bernstein, now UNICEF
Canada’s chief policy advisor, wrote: “Despite
positive steps from successive governments, the
poverty rate among children is higher than the
average rate among Canadians. This may not be
the case if we had a national children’s
commissioner influencing public policy and
elevating the voices of young Canadians.”
There are several other important issues
negatively affecting Canadian children and youth.
The League Table of Child Well-being ranks
Canada at 17th among 29 comparably affluent
countries. One in three Canadian children
experiences child abuse of some form. Recently,
the Canadian government has come under fire for
violating the human rights of many Canadian
children by housing them in immigration detention
facilities, along with their parents, as de facto
detainees.
Perhaps tellingly, in April of 2017, the Canadian
Human Rights Commission (CHRC) chose to
focus its annual report to Parliament on examining
“human rights in Canada through the eyes of
children – children taken from their parents,
children who want to express their gender identity,
children of migrants who were incarcerated like
criminals, and children who faced daily challenges
and bullying because of their disabilities.” CHRC
Chief Commissioner Marie-Claude Landry wrote:
“Ensuring that children are given equal
opportunities to thrive, regardless of their
individual challenges, is the best way of ensuring
human rights for all.
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How they are treated today, will determine, in
large measure, how they will treat others
tomorrow.” While this focus is welcome, the
CHRC’s mandate is restricted to the Canadian
Human Rights Act. Only a national children’s
commissioner could place the kind of intense,
consistent and independent focus on children’s
issues and well-being that is necessary. Since
2003, the UN Committee on the Rights of the
Child has been calling on Canada to create a
national children’s commissioner. In fact, the UN
Committee on the Rights of the Child specifically
expects such action by countries that have ratified
the convention.
As mentioned above, provincial and territorial
advocates have been installed in almost all parts
of Canada, but their mandates are limited to their
own jurisdictional authority. This is a key problem
because some of the major issues facing children
in Canada are issues that fall within the
jurisdiction of the federal government. For
example, some programs for children are federally
funded and the constitutional responsibility lies
with the federal government. There are significant
limitations to the impact provincial advocates can
have on these issues. Provincial and territorial
advocates are members of the Canadian Council
of Child and Youth Advocates, which identifies
areas of mutual concern, and works to develop
ways to address issues at a national level. Despite
this effort, there is no formal body with the
authority to speak and act for children at a
national level. A UNICEF Canada report entitled
It’s Time for a National Children’s Commissioner
for Canada summed up the situation succinctly:
“Canada’s nine million children comprise a quarter
of the population, but there is no one in the federal
government with a specific mandate to represent
their interests… An independent national
Children’s Commissioner would put children’s
best interests on the public agenda, encourage
different departments and orders of government to
coordinate their efforts and promote better laws,
policies and services for children.”
According to the UNICEF report, a national
children’s commissioner for Canada would:
• Monitor and regularly report on the state of
Canada’s children;
• Help coordinate child-related policy and
programs among federal and provincial
governments,

Investigate emerging issues and make
recommendations for change;
• Call attention to emerging trends and address
concerns before they mushroom to epidemic
proportions;
• Reduce the gap in the life chances between
Aboriginal and non-Aboriginal children;
• Identify where our investments for children are
working and where they are insufficient –
when responses are consistent with
international standards, and when they fall
short;
• Raise public awareness regarding children’s
well-being; and
• Listen to and speak for our children at the
national level.
The creation of a national children’s commissioner
for Canada has also been proposed in private
members’ bills at the federal level, most recently
Bill C-420 An Act to establish the Office of the
Commissioner for Children and Young Persons in
Canada in 2012 by current Transport Minister
Marc Garneau. Many interested stakeholders,
including our Office, have urged the current
government to take definitive action on this issue
without further delay.
In July 2009, I wrote in my capacity as the Child
and Youth Advocate of New Brunswick to then
Prime Minister Stephen Harper, requesting that
Canada
implement
a
federal
children’s
commissioner. My letter included the observation
that Canada was no longer the leader it had once
been in the promotion of children’s rights through
the international community. At that time, I urged
Canada to reclaim its international leadership role
and I repeat that call now, to Prime Minister
Trudeau, in my current role as B.C.’s
Representative for Children and Youth.
As the UNICEF report stated: “The existence of a
Children’s Commissioner is an expression of the
importance a society attaches to children.”
For Canada, its time has come.
•

Bernard Richard is British Columbia's new
Representative for Children and Youth. He was
appointed effective from February 16th, 2017.
http://www.rcybc.ca
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Children’s Advocates in Canada

The Committee on the Rights of the Child has
called for the establishment of “a federal
Children’s Ombudsman in full accordance with the
principles relating to the status of national
institutions for the promotion and protection of
human rights (Paris Principles), to ensure
comprehensive and systematic monitoring of all
children’s rights at the federal level”.1 Canada is
yet to comply, as it does not have a national
Ombudsman for children. Instead, there are child
and youth advocates at the provincial and
territorial level. All Canadian provinces and
territories but two (Prince Edward County, and
Northwest Territories) have an office of a
children’s advocate.
The offices bear different names: advocate,
representative, or commissioner. The titles are not
the only difference. The mandates of the
advocates rest on provincial and territorial
legislation, which explains the fact that they
operate in distinct ways in each jurisdiction. Many
of the provincial child advocates in Canada are
not fully compatible with the Paris Principles,
contrary to the instructions of the Committee on
the Rights of the Child.2 While they are now
independent from government, most have narrow
mandates, not all facilitate children’s participation
or defend children’s rights explicitly, and they
generally cannot intervene in court cases on
children’s behalf. However, their role in advocacy
work and investigation of individual cases must be
highlighted.
Ontario, New Brunswick and Quebec provide
good examples of interesting mandates and
powers bestowed upon provincial children’s
advocates.

1 Committee on the Rights of the Child, Concluding
Observations: Canada, U.N. Doc. CRC/C/CAN/CO/3-4 , 5
October 2012, para 23.
2 Committee on the Rights of the Child, General Comment
No.2, “The role of independent national human rights
institutions in the promotion and protection of the rights of the
child”, U.N. Doc. CRC/GC/2002/2 (2002).

Mona Paré
While these provinces have strong child
advocate’s offices, there are many differences in
terms of status, mandate and powers. Changes
were made to Ontario and New Brunswick’s
legislation in 2007 to improve these institutions,
and make the advocate an officer of the
province’s legislature.3 In contrast, the Quebec
children’s commissioner is vice-president for
youth of the province’s Commission of Human
Rights and Youth Rights.
Most mandates of provincial advocates focus on
children in care. Accordingly, the mandates of the
advocates in Ontario and Quebec cover children
receiving state services, including those involved
in child welfare or in youth criminal justice. In
contrast, the New Brunswick Child and Youth
Advocate has a wide mandate, as the role is to
advocate for the rights and interests of children
and youth generally within the province. The
mandates in all three provinces are child rightsbased, as the advocates are to protect children’s
rights, and to educate children and the public
about the rights of children. Enabling legislation in
Ontario recognises specifically the Convention on
the Rights of the Child, which is to guide the
interpretation of the Act and the actions of the
advocate, notably in relation to systemic
investigation. The main strength of the Provincial
Advocate for Children and Youth in Ontario may
be the prominence given to the views of the child;
meaningful participation of children and youth is
one of the Act’s guiding principles. In addition to
representing children’s views in individual cases,
the advocate partners with young people on a
regular basis to ensure that they are actively
involved in the advocacy work of the office.
Children and youth bring issues forward, and the
advocate acts as a voice for them before service
providers and at the policy level. The New
Brunswick advocate must ensure that the views of
children and youth are heard and considered in
appropriate forums, while the Quebec commission
protects children’s right to make their views known
concerning measures to be taken, thus choosing
a more individual approach to protecting rights.
Finally, all three advocates in Ontario, Quebec
and New Brunswick have investigative powers,
and can respond to individual complaints by
children or others on children’s behalf. The
Quebec commission has the strongest powers.
For purposes of investigation, it can, among
others, enter premises and consult records. If it
finds a violation of children’s rights, the
commission makes recommendations.
3 Ontario, Office of the Provincial Advocate for Children and
Youth Act, 2007; New Brunswick, Child and Youth Advocate
Act, 2007.
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In
case
of
non-compliance
with
its
recommendations, it can refer the matter to a
tribunal, and will defend children’s rights in court.
This is not the case in Ontario and New
Brunswick, where the advocates can conduct
investigations, but cannot act as legal counsel or
represent a child in court. Moreover, the Ontario
advocate cannot summon witnesses for purposes
of investigation. In New Brunswick, as in Quebec,
the advocate has access to public records, and
may summon witnesses. Prior to investigation, he
will aim to resolve the dispute through a variety of
means, including mediation and advocacy. The
advocate can also assist a child in initiating and
participating in a case conference, administrative
review, mediation or other non-judicial process.
Investigations are conducted if other dispute
resolution processes have been unfruitful.
Protection of children’s rights through child
advocates’ offices in Canadian provinces and
territories is thus a “patchwork”, as identified by
the advocates themselves.4 The lack of a child
advocate at the federal level hinders coordination
in the area of child advocacy across the country,
general oversight, and the defence of children’s
rights that fall within the federal government’s
areas of competence, such as immigration. The
issue of coordination is somewhat dealt with
through the Canadian Council of Child and Youth
Advocates, which is an association of children’s
advocates across provinces and territories. The
Council meets to share information and discuss
common strategies.
Despite these coordination efforts, there have
been calls for a children’s commissioner at the
federal level. Many organizations within Canada,
as well as provincial child advocates5 and the
Standing Senate Committee on Human Rights6
have identified the lack of a national children’s
commissioner as an obstacle to effective
children’s rights monitoring in Canada. In July
2015, a Joint Call for Action for the Establishment
of a Canadian Commissioner for Children and
Youth was adopted during a national NGO Forum.

The statement was supported by UNICEF
Canada, the New Brunswick Child and Youth
Advocate’s Office, the Canadian Coalition for the
Rights of Children, the Canadian Paediatric
Society, the Canadian Student Association for
Children’s Rights, and the Child Welfare League
of Canada. The Joint Call for Action identified
roles and functions that the commissioner would
play, including coordination with provincial
children’s advocates, and other relevant state and
non-state bodies; monitoring laws, policies and
practices, to ensure that they are consistent with
children’s rights; undertaking investigations into
areas where children’s rights may be adversely
affected; receiving individual complaints about
rights violations; making recommendations to
Parliament; and acting as a general spokesperson
for children’s rights at the national level.7 In
addition to such statements by civil society actors,
two private members’ bills on the establishment of
a national children’s commissioner have been
presented to Parliament to date: Bill C-418 in
2009, and Bill C-420 in 2012. Both failed to pass.
It remains to be seen if the current Liberal
government will keep its commitment to create a
federal children’s advocate, as promised during
election campaigns in 2015. If the project
materializes, it will be crucial to make sure that the
advocate has independence and sufficient power
to be an efficient watchdog and an agent of
change. It would especially be important for the
advocate not to work in isolation at the federal
level, but to reach out to the provincial child
advocates and strengthen cooperation in the area
of child rights advocacy throughout the country.
This would be a step in the right direction to
address the concern of "fragmentation and
inconsistencies in the implementation of child
rights” in Canada.8
Mona Paré is Associate Professor at the Faculty
of Law, Civil Law Section, University of Ottawa,
Canada. She is a founding member of the
Interdisciplinary Research Laboratory on the
Rights of the Child (IRLRC):
http://droitcivil.uottawa.ca/interdisciplinaryresearch-laboratory-rights-child/.

4 Daniella Bendo, The Role of Canada’s Child and Youth
Advocates: A Social Constructionist Approach, Master’s thesis,
Brock University, 2016, p.73.
5 UNICEF Innocenti Research Centre & UNICEF Canada, Not
There Yet. Canada’s Implementation of the General Measures
of the Convention on the Rights of the Child, UNICEF, 2009, p.
36.
6 Senate of Canada, “Children: The Silenced Citizens.
Effective implementation of Canada’s international obligations
with respect to the rights of children”, Final Report of the
Standing Senate Committee on Human Rights, April 2007,
p.202.

7 Joint Call to Action for the Establishment of a Canadian
Commissioner for Children and Youth: Elements for
Discussion regarding Key Principles, Functions and Powers,
online: http://rightsofchildren.ca/portfolio_item/commissioner/
8 Committee on the Rights of the Child, Concluding
Observations: Canada, U.N. Doc. CRC/C/CAN/CO/3-4 , 5
October 2012, para 10.
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Roles and responsibilities: - Quebec Commission for
Human Rights and the Rights of Young People

Camil Picard

Judicial interventions

The Commission can intervene as a party in any
case which involves the protection of a young
person, can attend any tribunal hearing on such
an issue and bring to a tribunal the case of any
child whose situation or development are thought
to be disadvantaged. During the last year, the
Commission intervened in this way on five
occasions.
Education and Training

The mission of the Quebec Commission for
Human Rights and the Rights of Young People1
(the Commission) is to uphold the principles set
out in the Charter of Human Rights and Freedoms
and the application of programmes to achieve
equality of access to employment. In 1995 the
Commission for the Protection of the Rights of
Young People2 and the Human Rights
Commission3 were brought together, giving a new
mandate to the Commission both to protect the
interests of children and the rights accorded to
them by the Law on the Protection of Young
People (LPYP) and by the Law on Criminal
Justice for Adolescents (LCJFA).
To carry out its mandate, the Commission
established a Directorate dedicated to the
promotion of and respect for young people’s
rights. The Directorate is active in the following
fields:
• Investigations;
• Judicial interventions;
• Education and training; and
• Research.
Investigations
The Commission undertakes investigations either
on request or on its own initiative. Investigations
may look into the situation of a single child, of a
group of children or of a system charged with
protecting them.
During 2016-17, the Commission received 1,103
requests to intervene, of which 370 were found to
be admissible and 262 led to the opening of an
investigation. That was an increase of 46% on the
previous year. The main areas covered by
requests were confidential communications,
decisions taken during a child’s detention,
accommodation services and the handling of
instructions given by the Director for a young
person’s protection.
1 La Commission des droits de la personne et des droits de la
jeunesse du Québec
2 La Commission de protection des droits de la jeunesse

The Commission also undertakes information and
educational programmes to promote children’s
rights. These are aimed at young people, their
parents, their teachers and any interested
organisation dedicated to defending children’s
rights and promoting respect for them. For
example, last year the following training events
were held:
• Your rights under the LPYP and LCJFA;
• The role of the Commission and the rights of
children taken into custody (given by the
Director for the protection of young people);
and
• Changes to rights protecting young people.
Research
The Commission also undertakes studies and
research into any issue connected to the rights of
young people. Furthermore, article 156.1 of the
LPYP requires the Commission to lay a report
before the Quebec Parliament every five years on
the working of this law. These studies, research
and reports can lead to recommendations being
made to the Government.
Finally, the Commission’s structure places
responsibility for youth affairs upon one of the
Vice-Presidents. He or she thereby becomes the
advocate for Quebec’s children and young people
and a member of the Canadian Council of Child
and Youth Advocates. The Council’s mission is to
promote young people’s rights and to make sure
their voices are heard. The advocates come from
nine Provinces and the three Territories and are
independent of any of the Legislatures. They
decide what issues to consider and how to
develop approaches that will work at a national
level. They support the application of the
Convention on the Rights of the Child and act
together to defend children’s rights across
Canada.
The Council is consultative and has the power to
make recommendations to various levels of
government on any question concerning children’s
rights.
Camil Picard is Vice-President of the Quebec
Commission for Human Rights and the Rights of
Young People with responsibility for youth affairs.

3 La Commission des droits de la personne
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Commissioners and Ombudspersons for Children and Young People
The following brief articles come from Children’s
Commissioners and Ombudspersons who kindly
responded to a range of questions about their role
as asked by Avril Calder, Briony Horsfall and
Radhi Shah. We would like to take this opportunity
to thank the Commissioners and Ombudsperson
for so generously taking the time and resources to
share their answers.

Children’s Commissioner,
England:
Anne Longfield OBE

Please briefly describe your role and the type
of powers available in this role?
I speak up for children so that policymakers and
the people who have an impact on their lives take
their rights, views and interests into account when
making decisions.
I do this by championing children’s’ rights in
Whitehall, carrying out research including direct
research with children, and providing advice
directly to children in care or living away from
home.
My post was established under the Children Act
2004 to be the ‘eyes and ears’ of children in the
system and the country as a whole, independent
of Government and Parliament. My remit and
independence were strengthened under the
Children and Families Act 2014, which changed
my primary function from representing children’s
views and interests to promoting and protecting
children’s rights.
I have a number of legal powers that support my
work. These include the ability to request data or
information about children from public bodies and
also to enter any place where children are cared
for, apart from private homes, to talk with children.
What are the strengths and limitations?
The way my post is established as a publiclyfunded corporation is unusual and affords me
about as much independence as it is possible to
have in the public-sector within the limitations of
the law. The Government cannot and does not tell
me what to do and I do not report to an executive
board, which allows me to work on behalf of the
nation’s children unfettered by others.

The powers that come with the post are particular
strengths and there is also a moral authority
attached to my role. The fact that it is established
in law to be the ‘eyes and ears’ of the country’s
12.5 million children opens doors.
The size of the organisation that supports my
work can be both a strength and a limitation. I
have a team of around 25 staff, which means that
we can be flexible, and respond quickly to change
but it also limits the amount of work we can do so
we need to be very focused.
What do you believe are the key challenges
facing children and young people:
• In England... generally
We recently surveyed children to inform our work
and the concern most frequently cited was mental
health and the struggle many children face to get
both low level and specialist support. We are
planning to follow up work we did last year into the
number of children referred for specialist support
who do not go on to receive it with further
research to highlight the real need.
The internet and specifically, social media, has
had a huge effect on childhood and it is constantly
developing so we are only now beginning to
understand its impact. We are pressing for a
digital citizenship programme for all children and a
digital ombudsman to represent their interests
online.
We are part way through a major programme of
work to assess the extent of child vulnerability in
England. We know that there are millions of
children who face challenges, many of whom may
have multiple vulnerabilities who are not receiving
the support they need. This may be because they
are missing from official statistics, for example,
because their needs have not been identified or
recognised in policy or because they are hidden
within official statistics, for example, if they have
been identified as in need but not receiving
support.
• Specifically in relation to family law?
The challenges for children in family law remain
constant
–
being
informed
about
and
understanding the processes, being able to speak
up and have their say, and getting swift decisions
with their interests at heart.
I am concerned about the additional strain being
put upon the system and on peoples’ relationships
by the increasing number of litigants in person in
family courts and hope the new Government
addresses this soon.
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• Child protection/welfare?
The number of poorly performing children’s
services departments in England remains
unacceptable. In its annual report last year Ofsted
ranked 21 of 87 as ‘inadequate' and a further 43
'required improvement' to meet new, more
rigorous, measures. Expanding caseloads as a
result of high profile cases combined with poor
management, rising costs and declining budgets
are significant challenges. However, some local
authorities overcome these challenges and are
rated as ‘outstanding’ so they are certainly not
insurmountable.
• Contact with non-resident parent/s?
Children themselves need to be involved in
decisions about contact and for the arrangements
to work, everyone in the equation needs to be
committed to it succeeding. Research has shown
that contact can tail off over time.
• Youth justice (i.e., young offenders)?
It is good news that the number of first time
entrants into the youth justice system, the number
of children in custody and the rates of reoffending
are continuing to fall. The declining numbers
present an excellent opportunity to implement the
recommendations from Charlie Taylor’s review of
youth justice published by the Government last
year, including moving toward a larger number of
small secure children’s home which promote more
therapeutic regimes and have a greater focus on
education in order to promote rehabilitation and
reduce reoffending further.
If there was one piece of advice you could give
to judges and magistrates who deal with
family (including child protection/welfare) and
youth law, what would you say?
Listen to children, base decisions on what is in
their best interests and understand that
proceedings are inaccessible and can be
intimidating.
To what extent, if at all, does the political
climate impact on your role?
• In what ways is this positive or negative?
• What might the implications of this be for
children and young people’s rights in
England?
Since taking up my post in 2015 I have worked
with a coalition and then a Conservative
Government and in a former post, I worked with a
Labour Government. Although they have had
different approaches, I have found them all to be
responsive to the needs of and to want to do the
best for children. I am sure that the future
Government will do so also and I look forward to
continuing to shine a light onto the areas and
issues which need greater focus.
Anne Longfield, OBE:
http://www.childrenscommissioner.gov.uk

Ombudsman for Children, Poland
Marek Michalak

Please briefly describe your role and the type
of powers available in this role?
• What are the strengths and limitations?
• To what extent have you been, or would you
expect to be consulted, when the UNCRC
Committee
is
making
Concluding
Observations on your country?
The strengths of the Polish Ombudsman for
Children:
•

•
•
•

•

•

•
•
•
•

•

•
•
•

The Ombudsman is an independent
constitutional authority and answers only to
the Parliament.
Wide range of powers:
Examination of cases on the spot
Requesting
disclosure
of
documents,
requesting explanations and/or information
from
public
authorities,
organizations,
institutions
Entering into proceedings before the
Constitutional Tribunal in cases concerning
rights of children
Asking the Supreme Court to decide on
interpretation of provisions concerning rights
of children
Filing cassation
Instigating or entering into civil proceedings
with the same rights as prosecutor
Entering into proceedings regarding juvenile
offenders with the same rights as prosecutor
Requesting that an authorized prosecutor
instigates preparatory proceedings in cases
regarding criminal offences
Requesting the instigation of administrative
proceedings, filing claims to administrative
courts, participating in these proceedings with
the same rights as prosecutor
Requesting punishment in cases regarding
misdemeanors
Requesting research, expertise, opinions
Requesting that authorities, organizations,
institutions take action within their powers;
these entities must report to the Ombudsman
on what they did; if the Ombudsman is of a
different opinion, he may refer the case to a
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superior entity presenting opinions to public
authorities, organizations, institutions aimed at
improving protection of children’s rights and
interests
• Requesting proper authorities to take
legislative initiative, passing or amending
other legal acts.
One of the limitations is that the Ombudsman is
not entitled to act abroad. He may ask Polish
consulates for assistance.
The Ombudsman for Children is an independent
constitutional authority in Poland and as such
does not take part in the preparation of the
government’s report for the UNCRC Committee. It
is however possible that the Ombudsman would
be consulted in the matter of Concluding
Observations.
What do you believe are the key challenges
facing children and young people and what
might be some possible solutions or ways to
improve these challenges for children and
young people, based on your role and
experience:
• In your country generally?
Challenge: children’s participation in public life.
Solution: e.g. online surveys for children on public
issues which concern them.
• Specifically in relation to family law?
Challenge: more focus on hearing the child
involved in family matters/conflicts.
• Child protection/welfare?
Challenge: effectiveness of child maintenance
enforcement.
• Contact with non-resident parent/s?
Challenge: more focus on international family
mediation. Solution: e.g. educational initiatives,
state funded mediation.
• Youth justice (i.e., young offenders)?
Challenge: effective rehabilitation. Solution: e.g.
programs of restorative justice.
• Generally in the world today?
Challenge: migration crisis, poverty.
If there was one piece of advice you could give
to judges and magistrates who deal with
family (including child protection/welfare) and
youth law, what would you say?
Listen to the child, through your own or through
expert’s ears.
To what extent, if at all, does the political
climate impact on your role?
• In what ways is this positive or negative?
• What might the implications of this be for
children and young people’s rights in your
country?
The Ombudsman for Children does not get
involved in politics. He focuses on the merits of
various initiatives and therefore is able to avoid
political struggles.
Marek Michalak: http://brpd.gov.pl/strona-glowna

Ombudsman
for
Republic of Srpska
Nada Grahovac

Children,

Please briefly describe your role and the type
of powers available in this role?
In performing the duties under the authority of
Ombudsman for Children, it acts in accordance
with Constitution, laws and other legal acts, as
well as international contracts and rules of
international law, managed by principles of
fairness and morale. The jurisdiction of
Ombudsman for Children us established by the
legal act of Ombudsman for Children of Republic
of Srpska, which is published in the Official
Gazette of Republic of Srpska, number 103/08.
The Ombudsman for children is independent in
performing the tasks confirmed by these legal acts
and no person has the right to interfere in its work
and managing.
The Ombudsman for children:
1. Follows compliance of legal acts and other
regulations in the Republic of Srpska, which are
related to rights of children within paragraphs of
the Constitution of the Republic of Srpska, UN
Convention on the Rights of the Child and other
international documents which are related to
protection of rights and interests of children.
2. Follows implementation of obligations of
Republic of Srpska which come from the
Convention of United Nations about children’s
rights and other international documents which
are related to protection of rights and interests of
children:
a. Follows implementation of all acts related to
rights and interests of children;
b. Follows violation of rights and interests of
children;
c. Advocates for protection and promotion of
rights and interests of children;
d. Suggests the undertaking of measures for
protection and promotion of rights of children,
as well as prevention of harmful acts which
endanger rights and interests of children;
e. Informs the public on children’s rights; and
f. Undertakes other activities adopted by this
legal act.
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What do you believe are the key challenges
facing children and young people:
Key challenges are the realization of children's
rights and protection of these rights.
Children must have the right to contact with the
parent with whom they do not live as well as that
the parent regularly pay monthly alimony for the
child’s subsistence. This is actually one of the key
challenges in our country; to find mechanisms to
ensure the payment of child support to the parent
with whom the child lives.
The basic problem which now meets most of the
world are the children migrants. However, the
Republic of Srpska itself does not have this
problem, considering that through our country
have not gone migration of the population.
If there was one piece of advice you could give
to judges and magistrates who deal with
family (including child protection/welfare) and
youth law, what would you say?
We advise them in any proceedings to take into
account the protection of children's rights, and
especially pay attention to the child's best interest.
Nada Grahovac: www.djeca.rs.ba

Commissioner
Malta
Pauline Miceli

for

Children,

Please briefly describe your role and the type
of powers available in this role?
The Office of the Commissioner for Children in
Malta is entrusted with the role to promote and
protect the rights of children and the compliance
with the UN Convention on the Rights of the Child.
The Office focuses on the 4Ps, namely the
protection of children, the promotion of children’s
rights, ensuring the provision of necessary
services for children, and the participation of
children. Furthermore, the Office acts as a focal
point which monitors the current social and
cultural situation in relation to children, such that it
can contribute substantially in the co-ordination
that needs to take place across all sectors in order
to have policies that are child oriented.
What are the strengths and limitations?
The main strength of the Office is its strong voice
for children’s rights, also through the Children’s
Council, which is composed of young people and
set up under the Commissioner for Children Act of
2003. A limitation that may be considered is the
fact the Office does not enjoy legal personality
and cannot appear in Court in cases of breach of
children’s rights.
To what extent have you been, or would you
expect to be consulted, when the UNCRC
Committee is
making
Concluding
Observations on your country?
The Office has participated in the collection of
information for the purposes of the state party
reports that are submitted periodically before the
UN Committee on the Rights of the Child.
What do you believe are the key challenges
facing children and young people:
• In Malta generally?
Lack of open spaces, bicycle lanes, clean air;
cyber-bullying; lack of child-focused substance
abuse addiction programmes; and insufficient
child specialised mental health residential
facilities/services are key challenges in Malta.
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• Specifically in relation to family law?
Children are not always heard in court
proceedings, or when heard it is not always in an
adequate manner and in a way that is suitable to
their age. Malta is still pending the entry into force
of the new Child Protection (Alternative Care) Act
2017, whereby children who are unaccompanied
minors or in care are assisted by a Child Advocate
and are heard if it is in their best interest.
• Child protection/welfare?
Children in homes/institutional care suffer
prejudice and labelling, and are still considered to
be among the most vulnerable. Services are seen
as inadequate.
• Contact with non-resident parent/s?
Regular contact is to be maintained unless it is not
in the child’s best interest.

strongly for children’s rights to be on the agenda
irrespective of who is in government.
Is there anything else that you would like to
add
about
your
work
as
Commissioner/Ombudsman or
these
legal problems experienced
children
and
young people?
It is important to work hard with policy makers and
government and to work hand in hand, in order to
mainstream children in the national agenda and
include children’s projects in budget plans and
forecasts.
Pauline Miceli:
http://tfal.org.mt/en/Pages/default.aspx

• Youth justice (i.e., young offenders)?
Young criminal offenders who stand as coaccused with adults should be tried in juvenile
court, not in the ordinary, more formal, criminal
court. Inadequate specialised care services make
it harder for young offenders to be rehabilitated.
• Generally in the world today?
On a general level children in today’s world seem
to grow up too quickly and do not have enough
time to enjoy their childhood.
Based on your role and experience,
what might be some possible solutions
or ways to improve these challenges for
children and young people? (as per the areas
listed above)
Continuous strong efforts to advocate for
children’s rights and discussion of current issues
on a nation-wide scale so as to address their
concerns and work strongly with the government
on board in order to seek changes and push for
the implementation of policy actions.
If there was one piece of advice you could give
to judges and magistrates who deal with
family (including child protection/welfare) and
youth law, what would you say?
To attend regular specialised training and listen
attentively to all parties concerned and ask openended questions in order to elicit the truth.
To what extent, if at all, does the political
climate impact on your role?
Political parties are all aware of the importance
and independence of the Office.
• In what ways is this positive or negative?
They listen to us as promoters of children’s rights
and take our concerns seriously.
What might the implications of this be for
children and young people’s rights in your
country?
The protection of children’s rights transcends any
political climate/will and one must advocate
•
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Asmita Naik, JP

Understanding the language – a basic
defence right
Introduction
Understanding
the
language
of
criminal
proceedings is fundamental to the ability of a
defendant to realise his or her right to a fair trial.
This right is safeguarded in human rights law
through Article 6 of the European Convention on
Human Rights, which provides that anyone facing
a criminal charge should be provided with the
services of an interpreter, free of charge.
Recognising the varying standards of legal
interpreting and translation available in criminal
proceedings throughout the European Union (EU),
the European Commission began a review
process in 2001 aimed at giving better effect to
this right. This resulted in a proposal for new
European legislation to cover a number of rights,
including the right to interpretation and translation,
in criminal proceedings. Directive 2010/64/EU on
the right to interpretation and translation in
criminal proceedings was passed by the
European Parliament and the Council in October
2010. This was followed in 2012 by Directive
2012/13/EU on the right to information in criminal
proceedings; and in 2013 by Directive 2013/48/EU
on the right of access to a lawyer in criminal
proceedings and in European arrest warrant
proceedings, and on the right to have a third party
informed upon deprivation of liberty and to
communicate with third persons and with consular
authorities while deprived of liberty.
These Directives provide a comprehensive body
of law that put in place basic minimum standards
for defence rights throughout the EU. While the
legislation is in place, organisations working with
foreign nationals who are accused or suspected of
crimes in EU countries continue to be concerned
that justice is not being administered fairly in
cases where the defendant does not understand
the language of the proceedings.
It was such concerns that led to the creation of the
‘Procedural Rights of Juveniles Suspected or
Accused in the European Union’ (PRO-JUS)
project by Terre des hommes Hungary, in
conjunction with partner organisations in several
EU states. The project was developed in order to
focus on the most vulnerable of foreign nationals
– children under 18 years of age who are accused
or suspected of crimes in European Union
countries but do not understand the language
being used. The project was co-funded by the
Justice Programme of the European Union.

The project was carried out between late 2015
and early 2017 and involved studying the
application of the three aforementioned European
Union Directives on the rights to interpretation,
information, and access to legal and other
support. The core question the research sought to
address was the extent to which foreign children
who are suspected or accused in criminal
proceedings in the EU are able to exercise the
rights enshrined in the three Directives, both in
theory and in practice. Teams in five countries Belgium, France, Hungary, the Netherlands, and
Spain – carried out the research, which involved
desk research, semi-structured interviews and
specialised database analysis. A total of 152
interviews were carried out with 109 adults and 43
children. The country research was then analysed
to produce a comparative report that identifies
common issues, trends and examples of good
practice. The full findings of the study can be
found in the ‘Regional Comparative Report’1 and
follow-up guidance and good practice is contained
in the ‘Handbook for Legal Professionals’2.
Context
Most of the countries reviewed have welldeveloped and distinct juvenile justice systems,
which date back to around 100 years in the case
of France and Belgium. Hungary is the only
country that does not have a specific code and
separate institutions for persons under 18
accused of criminal offences. Each country has a
different approach to juvenile justice, although all
are premised on the recognition that allowances
and adjustments need to be made for children
taking into account their different level of maturity
as compared to adults.
The numbers and characteristics of foreign child
suspects and accused in the project countries are
not fully known due to the lack of available data.
The data available is either partial or unreliable,
making it difficult to obtain an accurate picture of
the extent of the phenomenon. Moreover, the data
that is available cannot be compared across
countries as it has been collected through the use
of
different
definitions,
parameters,
and
methodologies.

1 Available on the Terre des hommes Hungary website:
http://tdh-europe.org/library/procedural-rights-of-childrensuspected-or-accused-in-criminal-proceedings-in-the-eu/7261
2 Available on the Terre des Hommes Hungary website:
http://tdh-europe.org/library/-procedural-rights-of-childrensuspected-or-accused-in-criminal-proceedings-in-the-eu/7262
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Findings
The data and analysis from the five national
reports were assessed in order to arrive at the
following overall findings. The findings are
organised according to the relevant articles of the
three Directives. The national reports should be
consulted
for
detailed
country
specific
information3.
Directive 2010/64/EU concerning the Right to
Interpretation and Translation
This Directive has been transposed into national
law or is directly applicable in all five project
countries. The findings regarding its application in
practice are as follows:
Art 2 (1) - Right to interpretation: This right is
systematically applied across countries – efforts
are made to assist suspects who do not
understand or speak the language without delay
by the provision of interpretation services in a
timely manner. However, there are challenges in
provision, especially for lesser known languages.
Art 2 (3) - Hard of hearing: There is a lack of
appropriate assistance in all countries for persons
who have a speech or hearing impediment. The
situation is further exacerbated for foreign children
with such conditions as they require more
specialised support.
Art 2 (4) - Determination procedure: The lack of
standardised procedures for determining whether
the assistance of an interpreter is required by
testing whether the suspect speaks and
understands the language of criminal proceedings
is a weakness in most countries. Only one country
has a systematic approach; elsewhere needs are
identified on the basis of subjective assessments
and “gut feeling”.
Art 2 (5) - Complaints: Insufficient use is being
made in all countries of the right to challenge the
refusal of interpretation or to complain that the
quality of interpretation is inadequate for
safeguarding the fairness of proceedings.
Art 2 (6) - Technology: Little use is being made of
the opportunity to use communications technology
to facilitate the interpretation process. There is
only one country where communications facilities
are being used as a matter of course.
Art 3 (1) - Written translation: The provision of
written translation is limited in all countries and in
some places, information is habitually provided
through verbal translation only.
Art 3(2) - Essential documents: The written
translation of all essential documents to suspects
who do not understand the language is not being
provided
anywhere.
There
is
limited
understanding
among
criminal
justice
professionals as to which documents count as
‘essential’.

Art 4 - Costs: Costs are borne by the State in all
countries but there is a lack of sufficient financial
resource. This puts a downward pressure on
costs, which in turn undermines quality.
Art 5 (1) - Quality: The provision of interpretation
of sufficient quality for enabling a suspect to be
well-informed and capable of exercising a right to
a defence is a major weakness in all countries.
Quality control systems are lacking; the lack of
benchmarks and means of redress results in an
ad-hoc system of quality control. This serves to
undermine the fairness of criminal justice
systems.
Art 5 (2) - Registers: Most countries have striven
to establish registers of properly qualified
translators and interpreters. However, the
systems are being undermined by weaknesses in
vetting and registration processes, the lack of
suitably qualified persons, as well as a reliance on
parallel unofficial listings that involve the
deployment of interpreters who do not have the
required skills and knowledge.
Art 5 (3) - Confidentiality: Safeguarding
confidentiality of interpretation is not being
adequately considered in criminal justices
processes. This important aspect is only identified
and addressed in two country reports even though
it is likely to be an issue everywhere.
Art 6 - Training: There is no evidence from the
reports that the training of judges, prosecutors
and other judicial personnel involves special
attention to communication with the assistance of
an interpreter.
Directive 2012/13/EU concerning the Right to
Information
This Directive has been transposed into national
law or is directly applicable in all five project
countries. The findings regarding its application in
practice are as follows:
Art 3 (1) - Right to information: The country
reports indicate that suspects or accused persons
in all countries are promptly provided with
information concerning key procedural rights
either verbally or in writing. The key issue for
foreign/suspected children is whether this right is
realised in practice through specific adaptations to
their needs.
Art 4 (1) - Written letter of rights: Arrested or
detained persons are not promptly provided with,
and able to keep, a written Letter of Rights in all
countries.
Some
authorities
provide
comprehensive
statements
in
multiple
translations;
others
only
provide
verbal
information.
Art 3 (2) - Understandable information: The
information provided is usually not in simple and
accessible language. It does not take into account
the needs of foreign children as vulnerable

3 See: http://tdh-europe.org/library
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persons considering their age, language, culture
and so on.
Art 7 - Case materials: This issue is little
addressed in the national reports; only one
country report mentions that professionals
welcome the increased rights under the Directive
to access documents in the possession of the
authorities that are essential to challenging
effectively the lawfulness of the arrest or
detention.
Directive 2013/48/EU on the Right to Access a
Lawyer and Third Parties
At the time of concluding the project, the deadline
for transposition of 27 November 2016 had not yet
passed and project countries were in the process
of integrating the Directives into national law. It is
worth noting that a number of requirements in the
Directives already form part of the criminal codes
of the countries concerned.
Art 3 (1) - Right to a lawyer: All countries grant
access to a lawyer so that the accused or
suspected person can exercise their right to
defence. However, the implementation of this right
is problematic in all places and does not operate
in an optimal way due to various administrative
constraints.
Art 4 - Confidentiality: Confidentiality of
communications
between
accused/suspect
foreign children and their lawyers may not be
sufficiently respected due to lack of private
spaces, or the presence of interpreters who are
not properly bound by codes of ethics.
Art 5 - Third party: The right to contact at least
one third party is granted in all countries and is
usually taken to mean parents or foster parents in
the case of children.
Art 7 - Consular authorities: All countries respect
the right to inform and communicate with consular
authorities but foreign children rarely ask to do so.
One country obliges contact with the consulate,
but this may pose a risk to those seeking asylum.
Conclusions
The three Directives have been, or are in the
process of being, transposed into national law in
all five countries. In many cases, the rights in
question already exist in national laws and have
been reaffirmed or refined by the application of
the Directives. Therefore, integration into national
law is not the issue for the most part. Instead, the
critical question is the extent to which these
provisions are being applied in practice. The three
Directives are interconnected in the sense that
Directive 2010/64/EU on interpretation needs to
be applied for the other two Directives on rights to
information
(2012/13/EU)
and
lawyers
(2013/48/EU) to have meaningful effect.

The overall picture to emerge from this research is
that the procedural rights in question are observed
in a formal sense but challenges remain in
implementation. The lack of assured access to
quality interpretation is a key impediment to
foreign children in terms of their ability to exercise
other important rights. Poor or absent
interpretation can have a very real impact on the
lives of foreign children who are accused or
suspected of crimes if they are unable to convey a
proper defence or have a fair trial. The study
found disturbing cases of foreign children who
were not assisted by interpreters, could not
explain anything about their circumstances or their
age, and ended up being wrongly confined to
adult prisons for months at a time. On the other
hand, a failure to provide adequate interpretation
may also undermine the effective prosecution of a
case and undermine the rights of other parties
involved. It is therefore in the interests of a fair
and efficient criminal justice system that the
procedural rights contained in the Directives are
observed.
The task of assuring proper interpretation support
at any point in time across all EU countries is a
formidable one. There are almost limitless
permutations that may arise from trying to match
up foreign children speaking any number of the
world’s languages and dialects with interpreters
who are able to speak the language of the child,
and also speak the language of the country in
which the criminal procedure is taking place to a
sufficiently high level to ensure a fair process. The
challenge is considerable and further exacerbated
by the lack of adequate financial and human
resources required to meet these needs. While
the Directives assert important and essential
rights, and this study identifies critical gaps in
provision, the key conundrum facing practitioners
and policy-makers is what strategies and
methodologies can be devised that are
manageable, proportionate and realistic and yet
able to meet the needs on the ground.
Key operational and practical measures are
needed to realise these important rights,
including:
•
•
•
•
•
•

Setting up of systems of quality control for
interpretation;
Strengthening official registers of interpreters;
Requiring interpreters to sign a code of ethics;
Establishing clear protocols for the use of
intermediary languages for interpretation;
Utilising
standardised
procedures
for
determining the need for interpretation; and
Providing a standard written and translated
letter of rights.
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Making
greater
use
of
communications
technology, such as phone interpretation or
translation software, whilst ensuring adequate
safeguards for privacy and data protection, are
also essential to overcoming the breadth of the
logistical challenge. Training for the full range of
professionals involved in the criminal justice
system, including lawyers, judges, police,
prosecutors,
administrators,
interpreters,
guardians, social workers about various aspects
such as child development, inter-cultural
awareness, legal terminology, and migration
issues to name a few, is also necessary in
building frontline capacity.

The importance and magnitude of the task
requires increased cooperation at all levels
between professionals involved in the criminal
justice process and different parts of government,
as well as through greater cross-border
cooperation
and
sharing
of
tools
and
methodologies.
Ms. Asmita Naik JP. Asmita is an independent
consultant working in the field of international
development and human rights. She writes about
a project she worked on in 2016-17 for Terre des
hommes Hungary entitled the ‘Procedural Rights
of Juveniles Suspected or Accused in the
European Union’ (PRO-JUS). She also sits as a
Magistrate in the criminal courts in London,
England.

JULY 2017 EDITION
ISSN 2414-6153
www.aimjf.org

53

INTERNATIONAL ASSOCIATION OF YOUTH AND FAMILY JUDGES AND MAGISTRATES

World-first change to share sperm or egg
donors’ names with those who were conceived
with their gametes in Victoria, Australia

Karin Hammarberg
This article describes recent legislative changes
made in Victoria, Australia, that strengthen the
rights of donor conceived people to access
information about their donor. A brief history of
donor conception laws in Victoria and some other
jurisdictions are also provided.
The
Assisted
Reproductive
Treatment
Amendment Act (2016)
All people conceived using donor sperm or eggs
st
in Victoria will, from March 1 2017, have the
legal right to know details about their donor, even
if the donation was made anonymously or the
donor didn’t give consent to being identified. The
newly implemented donor conception legislation1
is a world first as it allows all people, regardless of
when conceived with donor eggs or sperm, to find
out the donor’s name, date of birth and donor
code, if available. The new legislation covers
people born before 1988, when sperm and egg
donations in Victoria were made anonymously,
and those born from egg, sperm or embryos
donated between 1988 and 1998, when a donor’s
consent was needed before their offspring could
access information about them.
However, donors who did not give consent to
being identified when they donated can choose
how to be contacted, if at all. People who donated
eggs or sperm before 1998, who may have
concerns about how the changes will affect them
and their families, can choose how they and any
of their own children under 18 years of age are
contacted. They can choose to be contacted by
email, phone or letter, or by using a donor linking

1 Victorian Government. Assisted Reproductive Treatment
Amendment Act 2016 (No. 6 Of 2016) (2017),
http://www.austlii.edu.au/au/legis/vic/consol_act/arta2008360/.

Karin Hammarberg &
Louise Johnson

Louise Johnson
service. They can also choose not to be
contacted. While some donors support people’s
right to know their biological origins, others are
fearful of their donor-conceived offspring knowing
their identity, as they may not have revealed to
their partner or children they were once a donor2.
A person conceived with donor sperm or egg can
also lodge a contact preference or refuse the
release of identifying details if their donor seeks
identifying information about them.
The new legislation also requires that donor
conception registers, which record information
about people involved in donor treatment, are
managed by the Victorian Assisted Reproductive
Treatment Authority3. The Victorian Assisted
Reproductive
Treatment
Authority
is
an
independent statutory authority established under
the Assisted Reproductive Treatment Act 2008
and is responsible for administering aspects of
that Act. This is also where people – including
those conceived using donor eggs and sperm,
their parents, the donors and all of their families –
can find out more information and receive support
with making applications to the donor conception
registers4.

2 Hammarberg, K., Johnson, L., Bourne, K., Fisher, J., &
Kirkman, M. (2014). Proposed legislative change mandating
retrospective release of identifying information: consultation
with donors and Government response. Human Reproduction,
29(2),
286-292.
doi:
10.1093/humrep/det434,
https://academic.oup.com/humrep/article/29/2/286/625958/Pro
posed-legislative-change-mandating.
3 Victorian Assisted Reproductive Treatment Authority.
www.varta.org.au
4
Ibid,
https://www.varta.org.au/resources/news/new-lawgives-all-donor-conceived-victorians-right-know-their-heritage
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The history of donor conception legislation in
Victoria
Medical facilities have used donor sperm to treat
couples with male infertility since at least the
1940s5; egg donation became possible some 30
years ago6. In the early days, children born as a
result of donated sperm or eggs were often not
told how they were conceived and it was expected
donors would remain anonymous. But, over time,
it became more acceptable for people to be told
how they were conceived and to have information
about their donor, a shift from advocating secrecy
to promoting openness7.
This shift stems from a growing awareness that
people have a fundamental interest in knowing
their biological origins8. For many donorconceived people, knowing their origins is an
important part of understanding who they are and
where they come from. Studies show they want as
much information as possible about the donor9.
As knowledge about the inheritance of disease
increases, it also becomes more important for
donor-conceived people to know their genetic and
medical history.
What are the rules elsewhere?
In 1988, Victoria was one of the first jurisdictions
in the world to implement laws to recognise the
right of donor-conceived people to be able to
access information about the donor. Subsequent
legislation in Victoria from 1998 and 2010 gave
donor-conceived people progressively more
rights10.
While the idea that people have the right to know
where they come from is generally gaining
momentum around the world, there is still great
variation between jurisdictions in how donor
conception is regulated. Some countries mandate
that donors are anonymous (such as Spain and

5 Hill, A. (1970). Experiences with artificial insemination.
Australian and New Zealand Journal of Obstetrics and
Gynaecology, 10, 112-114.
6 Wood, C., Downing, B., Trounson, A., & Rogers, P. (1984).
Clinical implications of developments in in vitro fertilisation.
BMJ, 289(13 October), 978-980.
7 Daniels, K., & Taylor, K. (1993). Secrecy and Openness in
Donor Insemination. Politics and the Life Sciences, 12(2), 155170. doi: 10.2307/4235940.
8 Ethics Committee of the American Society for Reproductive
Medicine. (2013). Informing offspring of their conception by
gamete donation. Fertility and Sterility 2013(100), 45–49,
http://www.fertstert.org/article/S0015-0282(13)003191/abstract.
9 Rodino, I. S., Burton, P., & Sanders, K. A. (2011). Donor
information considered important to donors, recipients and
offspring: an Australian perspective. Reproductive Biomedicine
Online, 22, 303-311.
10 Johnson, L., Bourne, K., & Hammarberg, K. (2012). Donor
conception legislation in Victoria, Australia: The “Time to Tell”
campaign, donor-linking and implications for clinical practice.
Journal of Law and Medicine, 19, 803-819.

France)11; others ban anonymous donations and
keep registers of people involved in donor
conception or facilitate information exchange
between donor-conceived people and donors (e.g.
Sweden, Austria, UK)12.
In Australia, anonymous donation of eggs and
sperm is banned in all states and territories. Some
states have state-run registers, for example,
Western Australia and New South Wales.
However, unlike Victoria, parents of donorconceived children under 18 years of age cannot
make applications for information about their
donor and donor-conceived people need to wait
until adulthood to make an application. Donorconceived people in those states can lodge
information on a voluntary register hoping their
donor or donor-siblings also lodge information to
allow them to exchange information. In states
without legislation, donor-conceived people who
seek information about the donor or their parents
rely on the willingness of treating clinics to search
for and approach the donor.
Watch with interest
Victoria has Australia’s most far-reaching donor
conception laws. They promote openness and
give all those who wish, particularly donorconceived people, the opportunity to connect with
people they are related to through donor
conception. The laws also provide safeguards to
donors who donated under conditions of
anonymity by allowing them to state whether and
how they wish to be contacted. However, some
donors may still be concerned about the
possibility of others knowing they once donated
sperm or eggs. Other jurisdictions around the
world and in other Australian states will watch with
interest how the most recent changes to donor
conception laws in Victoria are managed and how
the people affected by them respond.
Dr Karin Hammarberg is Senior Research
Officer with the Victorian Assisted Reproductive
Treatment Authority and Senior Research Fellow
in the Jean Hailes Research Unit, Monash
University.
Louise Johnson is the Chief Executive Officer of
the Victorian Assisted Reproductive Treatment
Authority (VARTA).
A previous version of this article was published by The
Conversation: https://theconversation.com/victorias-world-firstchange-to-share-sperm-or-egg-donors-names-with-children72417

11 Harper, J. C., Kennett, D., & Reisel, D. (2016). The end of
donor anonymity: how genetic testing is likely to drive
anonymous gamete donation out of business. Human
Reproduction. doi: 10.1093/humrep/dew065.
12 Blyth, E., & Frith, L. (2009). Donor-conceived peoples'
access to genetic and biological history: An analysis of
provisions in different jurisdictions permitting disclosure of
donor identity. International Journal of Law and Family, 23,
174-191.
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Juliet Lyons

Clinical and political reflections of a
child psychotherapist

folder and plain, empty A4 size box for each child
to store items that they create. I ensure a
comfortable setting for those, mostly adolescents
and parents, who just want to talk.

I have worked as a school counsellor in a London
primary school for 10 years and in private practice
for seven years in West London. At the school,
children’s emotional struggles can be seen in the
classroom as difficulty in focusing, disruptive and
dangerous or withdrawn behaviour and poor
relationships. In private practice, difficulties may
have manifested at home, again as poor
relationships, hyperactive behaviour (sometimes
diagnosed as ADHD), self-harm and dangerous
behaviour, including the use of drugs and alcohol,
and acute anxiety that manifests in various ways,
including obsessive behaviours.
Establishing a safe and trusting relationship is an
important part of the context in which a child can
receive help. Most children that I work with have
difficulty trusting and feeling safe. Often, their
parents do too. Sometimes neither parent nor
child have been helped to feel emotionally
regulated during times of distress and have come
to rely on themselves rather than ask for help.
Providing a safe and predictable setting, a
soothing, regulating and thoughtful presence is at
the core of much of the work.
To this end, I have a designated room for working
with families. I have drawing and painting
materials, a sand-tray, dolls house, figures,
animals, cars, bricks, and baby dolls of varying
skin colour. There are several soft toys of different
sizes, cushions and bean-bags and a blanket as
an area to relax in. I prepare a box of figures that
broadly represents the race, genders and ages of
the family of the child. I always include a little
baby in this family, to represent the possibility of
communicating early experiences. I include a
couple of wild animals and tame animals; two
cars; and some building bricks; the contents
varying according to the child’s needs. I prepare a

About 80% of my clients come from abroad: areas
as diverse as Argentina, Algeria, Russia, Bulgaria,
the Ivory Coast, South Africa, Brazil, Italy,
Sweden, US, China, the Philippines, Romania,
France, Germany. Occasionally, I work with an
interpreter. This cultural mix makes for multilayered and complex interchanges of attitudes
and beliefs around caring for each other,
parenting, and the forming of identities. Getting to
know the child’s ‘external world’, including their
cultural background, provides the opportunity to
see the world through the child’s eyes and to work
with carers. I try to maintain an observational state
of mind – curious, friendly, non-judgemental,
empathic. I read widely on cultural aspects of
parenting.1
Parents can find themselves in the hands of
Social Services, learning about the dangers of
hitting a child, and learning more humane ways of
setting boundaries and having a different type of
relationship with their child. In such cases, the
child can see the UK as a protective force, a
caring and kind country. But equally, it can be
hard for them to carry the burden of knowing that
their country of origin did not protect them in this
way. These children are initiated into the extremes
of cultural diversity and often become deeply
sophisticated in their understanding of difference.
Some families, very sadly, have experienced
abuse here, in the UK. When people put their trust
into a system and an individual or the system itself
abuses that trust, this is very difficult to come to
terms with.
There is always a difficult line to tread between
being supportive and understanding, and
recognising that a family and child need further
intervention. At the school, the percentage of
cases where there is some Social Service
involvement is much higher (28%) than in my
private practice (10%). At the school, most
referrals to Social Services are made by the Child
Protection Officer, when a member of staff, myself
included, has noticed a child protection issue. In
private practice, child protection issues are often
raised by the children themselves either verbally
or through behaviours that have alerted myself or
1 For example: journalist Pamela Druckerman French Children
Don’t Throw Food, (2012) Transworld Publishers, London and
psychoanalyst, Barbara Fletchman Smith’s writing on the
intergenerational impacts of slavery on Black populations:
Mental Slavery, (2000), Karnac and Transcending the
Legacies of Slavery, (2011), Karnac.
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their parents. In many cases, one parent has
raised a concern regarding the other parent. This
has either precipitated or followed a separation
between parents.
Case Study: Sam
The work that I do and the lives of ordinary and
extraordinary people are complex and messy. It is
very challenging to put all this into some sort of
coherence. I have altered any details that might
identify those involved, whilst trying to keep the
general sense of the work. I have also sought
permission from the parent and from the school in
which the work took place.
Sam was seven years old when he was referred
to me by the school’s Special Educational Needs
Coordinator (SENCO). His family originate in
North Africa and came to England when Sam was
four years old. Sam faced a number of early
traumas that affected his mind and body. Sam’s
parents had an arranged marriage, and Sam’s
Mother reported that during her pregnancy, she
was in deep emotional turmoil over her husband’s
increasingly abusive behaviour towards her.
There were concerns that Sam’s heart was not
beating during the last week of pregnancy. Sam’s
Mother reported a very frightening delivery and
Sam had hypoglycaemia at birth.
Divorce proceedings began when Sam was oneand-a-half years old. His Father was a serious
threat to the welfare of both Mother and child, and
at one particular time, I had to advise Sam’s
Mother to seek protection from the police. I had no
direct contact with the Father who, for most of the
three years that I worked with Sam, was not
present in his life.
Sam’s Mother was a pretty, engaging woman,
wearing a hijab that covered her head, not face. In
spite of Dad’s first verbal and then physical abuse
towards his Mother, she reported that Sam was
attached to his Dad. She described some
distressed behaviours that Sam displayed from
when he was around one-and-a-half years old,
including vomiting three times a day for two years,
shouting and screaming and hiding. Sam did not
speak before he was five years old. Sam’s Mother
was taking anti-depressants and, although very
dedicated to Sam, could sometimes find his level
of need and dependence on her draining. Sam
could not bear to be out of sight of his Mother,
who felt unable to leave him in the care of anyone
else outside school hours. I consistently
recommended that Sam’s Mother have her own
counselling, but she preferred the support of
friends and family.
Sam’s Mother had the foresight to take Sam to a
psychotherapist when Sam was two years old. It
is well known in the psychotherapeutic world that

very early trauma, in utero2, or in the very early
weeks of an infant’s life3, can be catastrophic for
development. What is more, if a Mother is also
traumatized and scared, it is unlikely that she can
provide the safe and soothing environment that a
frightened child needs4. The sessions helped Sam
and his Mother, and he eventually stopped
vomiting.
When Sam was 6 years old, his Mother requested
that Sam was seen by the Child Development
Service. Sam was diagnosed with ‘specific
developmental disorder of receptive language with
secondary social-emotional problems’ and ‘mild
hyper mobility associated with immaturity of
balance possibly associated with fine motor
immaturities.’
In my initial meeting with Sam’s Mother, she
asked for help with Sam’s difficulties around
separation and his fears. She described Sam as a
boy who loves his Mummy and that he found it
hard to control his emotions, including great fear
of loud noises. She felt upset when Sam did not
listen to her and fidgeted.
On first observing Sam in class, I saw a boy with
an attractive face and a fixed smile. His bodily
movements were at times rigid and at times very
floppy. In the classroom, Sam seemed lost. It was
as if he could not find pegs in his mind to hang the
information being given. Teachers described
Sam’s social interaction with other children as
very limited. The school had arranged funding for
a Teaching Assistant to be with Sam for half the
day, but the second half of the day was extremely
difficult for Sam on his own in class.
Sam’s early interactions with me indicated that
entering into a relationship was very difficult for
him. He walked rigidly to the therapy room, turned
his face away from me and left the sessions very
quickly. Sam didn’t remember my name, he
looked overwhelmed and dizzy. I wondered if he
felt frightened of me. He would hide his feelings
and say what he felt he should say, rather than
what he genuinely felt. He needed a lot of respect
for his wishes and his needs before he felt safe
enough to open up and form an attachment.5
When working with children who have profound
difficulties and where speech is delayed, play can
be a very good way of introducing a ‘potential

2 Piontelli, Alessandra (1992) From Fetus to Child, Tavistock,
Routledge
3 Gerhardt, Sue (2004) Why Love Matters, Routledge
4 Gerhardt, Sue ibid. A dearth in pleasurable interaction, which
would normally build up the prefrontal cortex, ‘developing his
capacities for self-regulation and complex social interaction’.
5 Bowlby, John (1969) Attachment and Loss, Random House
Publishers
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space’6 to build trust and relationship. Some
children are so traumatized their minds are not yet
coherent enough to be able to work symbolically7.
However, Sam was just about able to do this, so I
introduced Sam to playing with figures.
Sam chose soldiers and monsters to fight with
each other. His play was brutal. There were
decapitations; figures consistently ate each other.
Sam played compulsively, even when he was
tired. He was trying to build a story, but it had no
sense of coherence and, for at least a year, it was
hard to work out why any of the characters did
what they did. I could catch disjointed parts,
‘Children are screaming’, ‘I can fix it. I am good’,
‘you are not my son’. Although I felt overwhelmed
and confused, Sam was managing to convey his
experience to me. From early on in his play, Sam
talked of ‘help’. ‘I need help’, the soldiers would
say.
I felt that Sam needed help in identifying some
meaning in his play, which seemed to relate to his
early experiences of domestic violence and a
frightening Father. At first, I would tell Sam very
simply what I saw. Sam now had a witness to his
early experiences and feelings. Later, when it
seemed that Sam could take in a little more of me,
I would ask how the characters felt. ‘Sad’, he said,
but then seemed to doubt this. ‘Be quiet’, he said.
I was interrupting and confusing him. It was a
delicate balance between letting Sam’s story
emerge and trying to help both of us find ways of
understanding his stories.
The first theme that emerged, and endured
throughout therapy, was the theme of dying. This
came up most strongly during breaks in the
therapy and I therefore related it to the feeling of
loss around separations. It was difficult to convey
this to Sam, he just wanted to play. Gradually new
themes emerged. Characters loved each other
briefly before they started fighting, and the theme
of protection emerged. A baby lion could not be
eaten. ‘It is protected’, he said. Sam also talked of
how ‘Babies are disgusting. They cry.’ I paid
particular attention to Sam’s attitudes to babies
and young children, as I understood this as an
ambivalence towards himself as a baby. Four
months into the sessions, Sam told me, ‘I have
seen a bird with a baby. I showed my Mum. If I
didn’t notice it quickly, it would be gone.’ It was as
if he had found the part of him that he liked as a
baby. He seemed very happy and was able to
observe, ‘You like me.’ Sam was beginning to
trust our relationship. For the first time, Sam said
goodbye, ‘See you next week.’

6 Winnicott, (1971) D. W. Playing and Reality, London/New
York, Routledge
7 Winnicott, (1971) ibid

Sam became very disoriented and disturbed by
the holiday breaks with a return to pronounced
violence in his play. I noted that he used a small
toy sword to ‘cut’ his own throat and continued
violent cutting, strangling, lingering on these
movements. I understood that, for Sam,
separation felt like a violent cut, as he still felt very
young and vulnerable in his relationship with me.
Over time, the characters in Sam’s play began to
talk to each other, although much of the
conversation was half formed. I tried to follow the
flow of communication and to identify the parts
that impacted me emotionally. Sam began not to
want to leave the therapy and I started to notice a
clearer, angry feeling in the way that he was
playing with the soldiers. I let Sam know that
‘Some of the men feel angry.’ I began to give Sam
a five-minute warning before the end of the
session, to prepare him a little.
At this point, Sam’s Mum told me that he now
slept on his own with the door open and light on.
She reported that Sam had become much more
vocal about his fears: of being on his own, of
having the door shut, being without mum, or
losing sight of her in shopping centres. He was
talking about dying and expressing his fears of
being a man – that he will die. She had also
noticed improvements – Sam would call for her at
night for reassurance, but did not need to see her;
he could be without her when his maternal
grandparents were looking after him. Sam
seemed to be developing a growing awareness of
himself, asking what was wrong with his mind –
why he forgets things. In these meetings with
Sam’s Mother, I tried to support her thinking about
Sam’s emotional difficulties recognising that too
much pressure on Sam would have an adverse
effect and loss of hope could move his Mother into
deeper depression. She understood the long
journey that Sam had in developing a lasting
internal sense of security to enable him to become
more independent. ‘Independence is such a big
word.’ she said.
Sam’s play continued. Notable new characters
emerged – a doctor to help heal people. Soldiers
expressed regret, ‘I am sorry I left you’. Over time,
he was able to express some of his feelings more
directly to me. ‘I will be scared if you are angry,’
and ‘Are you going to come back next week?’
Sam was also giving me more eye contact. Later
on, if I interrupted his story he would be angry. ‘It’s
your fault.’ he would say, and I would accept this
responsibility. His Mother reported a growing
interest in himself as a baby. ‘Did you love me,
change my nappy, feed me?’ Sam was also
expressing strong feelings towards his Mother:
‘You are my Mummy. Don’t kiss, touch others’. At
times, he would shout at her to get out of his room
– that this was his place.
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A picture was emerging at school that was
concerning me. When Sam was focused, he was
very focused, but at times he would disappear into
his own world. Sam placed himself at such a
distance from his feelings that it was very difficult
to create a relationship with him. When I noticed
how profound this struggle with retaining a
relationship (‘core-relatedness’8) was for Sam, I
arranged to see him twice a week, and did so for
two years. It was during this period that Sam
began to talk about his Dad, first in his play.
With additional sessions Sam began working hard
to piece together his story. As he did so, his own
sense of coherence grew. ‘When I was a baby,’
he said, ‘I was scared and my Mum wasn’t. Now
she is scared and I’m not.’ Later he was able to
say, ‘It’s scary to grow up without a Dad’ and ‘I
pretend my Grandpa is my Dad.’ In a story, Sam
described the character of a baby, and how ‘his
world was destroyed.’ The baby drinks something
to make himself powerful, then crashes into a
house when he comes to earth to see humans.
He is scared to grow up, but also wants to grow
up. Here, Sam was describing how he had
developed defences as a baby to cope with
trauma, and how difficult it was to let go of those
defences and become human. Importantly, a
sense of coherent and meaningful narrative was
emerging in his stories.
As Sam trusted me more, he was able to express
his feelings around the breaks in our sessions, at
first in imagery and then in words. I had come to
realize that the fighting in Sam’s play was serving
to keep out other relational possibilities. To Sam,
even the smallest pause in his play was
frightening. I said, trying to use his imagery,
‘Being bored feels like dying to you.’ ‘How did you
know?’ he replied. Sam expressed anxiety in
going on a school trip (his first) that his Mum
would be late and unprepared. Before his summer
holiday, he said to me, ’I will remember you. You
are called Juliet.’ Sam was beginning to
internalize me and also to find ways of looking
after his need to be well prepared for changes and
separations.
Coming back from holidays, Sam seemed
confused and scared. He lost eye contact and
confidence and reverted to violent play. However,
Sam also began to behave a little differently,
asking me questions: ‘Where did you go on
holiday? Who do you go with? Do you have a
brother or sister? Are they good?’ He had a
headache and he wanted to be looked after. Sam
began to use the soft area – where there are
bean-bags – to rest. This was a significant shift in
Sam’s capacity to allow space in the relationship
and look for care and reconnection. Conversely,
8 Stern, Daniel (1996) The Interpersonal World of the Infant,
London/New York, Karnac (2006:125)

Sam could be very angry with me, particularly
when another boy was unkind to him. Sam called
me stupid for not knowing the boy. I validated
Sam’s feelings, knowing that this might also relate
to his earlier background: ‘I wasn’t there for you. I
couldn’t protect you and you are angry with me.’
Sam’s language was becoming much more
coherent. There were no longer absences in
class. Teachers described some challenging and
defiant behaviour that I saw as positive: Sam
could express defiance and stand up for himself.
Around this time, Sam told me about circumcision
when he was six years old: it hurt and he was very
scared. The blood went on the floor. He had to
sleep on his back with his legs open. His Mum
laughed at him. He didn’t like that.
The fighting now in Sam’s play became more
pleasurable for Sam. People were killed, but there
was always a doctor to heal. Sam was very
spirited and wanted to connect. He asked me
questions and seemed to love the freedom of the
sessions. Could I see him every day, he would
ask? Did I live near? Finally, there were humans
in his play - and they were ‘goodies’. He would tell
parts of his own story: ‘My Dad put me in the sink
with water and dropped me. I died. But then my
Mum saved me.’
At my next meeting with his Mum, she told me
that Sam’s Dad was fighting for custody of Sam in
their home country. She asked me to support her.
I wrote to explain very generally about my work
with Sam, his relationship with his Mother and
how much support he needs. I felt sure that Sam
would not benefit from his Dad having custody of
him, given the abusive history and having had no
contact with him for many years. Fortunately, the
judge was very clear that Sam’s Father could
have contact with Sam, but not custody. For the
first time in many years, Sam met his Father.
Sam talked about meeting his Dad. He was
conflicted about whether he is a good or bad man.
However, he was clear in this way: ‘He asked if I
want to stay in his house. I said ‘not now. Maybe
later.’’ Sam’s Mum opened up about the details of
the abuse from Sam’s Father and him frightening
Sam. Sam was asking her lots of questions – why
are you not together? Why don’t you love him?
She said that they both cried and she admitted,
‘My problem is I can’t defend myself’.
Later on, Sam told me: ‘I love my Dad and
Granddad. Dad loves my Mum. But Mum doesn’t
like my Dad because he shouted something at
her. Something about water… Then my Mum said
sleep and then you held me.’ It seemed a
massive leap in Sam’s understanding about
relationships when, in his story, a soldier
explained to a hippo: ‘Do you know what kindness
is? You have to be friendly.’ At school, I was told
that for the first time, Sam had bonded with
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another child. Sam talked of ‘a safe room – where
you don’t feel sad’. Finally, Sam put himself in a
story with his Dad. Sam got shot, but was taken to
a doctor and survived. ‘This is my world,’ he said.
In the final year of work with Sam, we spent a lot
of time preparing for his transition to Secondary
School. Sam was scared that older children might
fight and laugh at him. We were facing the end of
our work together - a very significant separation
for Sam. A story seemed to describe something of
Sam’s difficulties with separation: The baby flies
to mother. She thinks he is a man and holds on
too tight to him. Then the baby holds on too tight
to her. Sam asked questions about cutting an
umbilical cord - if when it is cut, blood gushes.
This seemed to express Sam’s deep fear of
separation, which took him back to a frightening
separation at birth from his Mother.
Having expressed these fears, Sam began to feel
excited about secondary school. His play
continued to express a lot of ambivalence with
continued themes of death, killing, but also
loneliness, making homes and houses and
stables for animals that represented me and him.
He seemed happy, determined, growing up. He
wondered what it was like for me when he missed
his session because he was ill. Finally, he gave
up fighting, after a story where a boy, baby and
Dad nearly died and work together to save each
other. ‘My brain doesn’t want to do this anymore,’
he said.
The last session: Sam said, ‘this is a sad day. I
will remember you.’ He played with a new man, a
character he’d never played with before. Like the
character, he flopped, as if dead. It was a difficult
day for Sam. He took his pictures from his folder
and he wanted to make sure that I had a copy.
‘See you next week.’ he said and then, ‘… no’, he
remembered.
Improvements for Sam were immense in his selfexpression, his understanding of his own lifestory, his ability to form attachments and his
capacity for independence and sense of selfconfidence. He became a well-liked boy at school.
His external world also facilitated this: his
Mother’s growing confidence, her move away
from anti-depressants, her own training, Sam’s
successful transition to Secondary school, and
supervised contact with his Father. In working
through play and metaphor, we had been able
connect Sam’s feelings to his relationships and
his story in a meaningful way. Coming twice a
week significantly helped Sam to retain the
relationship that we had. Above all, Sam became
able to defend himself, feel protected and state
his needs. His fear of the world has significantly
reduced.

Conclusion: Threats from Internal and
External Worlds
Frightened parents seek refuge in the UK for
themselves and their children. This can be from
an unhelpful or even abusive political or cultural
system, and sometimes from an abusive partner.
For children like Sam, there is significant support
from courts, teachers, school Special Educational
Needs Coordinators, speech and language
therapists, parents and grandparents. Outcomes
are co-created by the children and all those
involved.
Child Psychotherapy is focused on the processes
of healing. However, I am finding that it is
becoming increasingly difficult to provide this type
of specialized help in the UK. The impacts of
government policies and austerity have been
painfully noticeable. While promises are being
made to prioritise mental health for children, in
reality school counsellors’ budgets are becoming
squeezed and plans are being made to replace
school counselling with a ‘mechanised’ wellbeing
programme9. There used to be two school
counsellors in the school I work at, now there is
only one. ‘Mechanised’ and time-limited therapies
such as Cognitive Behaviour Therapy save on
budgets but allow little room for the complexities
and nuances of the type of work that I and many
others do and undervalues what is at the very
core of good therapeutic work: the relationship
between the therapist and client.
For many, psychotherapy is a sanctuary. If the
government dictates, as it seems to be trying to
do, how we work, and at what speed, then we as
a profession will struggle to work effectively, as
the conditions of a possible sanctuary will be lost.
What will happen to families like Sam’s when the
UK closes its borders? What will happen as we
limit access to school counselling, speech
therapies, NHS services and extra support in
schools through cuts in funding? I do not have the
answers.

Juliet Lyons, BA (Cantab), MA (Integrative Child
Psychotherapy at the Institute of Arts in Therapy
and Education) is passionate about supporting
families’ emotional well-being.
For more information about Juliet, please visit:
http://www.childpsychotherapy.info

9 Oral Evidence given to joint Health and Education
Committees,
by
Lord
Layard
et
al,
29/3/2017
http://parliamentlive.tv/event/index/6add46ea-9e8b-463b-b56c7eaadfb35e6a?in=09:26:49
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The criminalisation of children in out-of-home
care: findings from an Australian research study

This article discusses the findings of research that
examined the relationship between the child
welfare and justice systems as experienced by
160 children in the New South Wales (NSW)
Children's Court criminal jurisdiction. Analysis of
Court case files identified that children in out-ofhome care (OOHC) were disproportionately
represented before the Court on criminal charges
compared to children who were not in OOHC. The
OOHC care group also became involved with the
criminal justice system at a much younger age
and were more likely to experience custodial
remand for like offences than children who had
not been in care. The OOHC group also appeared
on matters arising from their care environment:
experiencing a process of ‘care-criminalisation’
whereby arrangements intended to provide safe
environments for children instead developed and
exacerbated the condition for offending. This
article discusses the significance of ‘carecriminalisation’ and the importance of police and
judicial discretion in addressing both the trauma
and the criminogenic impacts of a childhood spent
in OOHC.
Introduction to the NSW child protection
system
In NSW, Australia, children may be removed
from the care of their parents and placed in
the care of the State for periods ranging from a
few months to 18 years (Children and Young
People’s (Care and Protection) Act 1998 (NSW).
A child’s placement in OOHC may be due to an
experience of abuse or neglect, or parental
illness, domestic violence, drug and alcohol abuse
or poverty. An order that a child be placed in
OOHC is made by the NSW Children’s Court, and
the State contracts out the provision of OOHC to
non-government service providers – both
charitable and for-profit – who oversee a range of
care models.

Dr Katherine
McFarlane

These models include placement with relatives
(known as kinship care), placement with paid
carers in family-like situations (foster care), and
placement in residential units or group homes,
which are staffed by paid workers and
accommodate up to six children at any one time.
In 2015, there were more than 18,300 children in
OOHC in NSW, comprising between 0.5% and
1% of the NSW child population (NSW
Department of Community Services, 2007). It is
not known how many of these children are aged
10 or above, which is the age of criminal
responsibility in NSW. This article outlines the
findings of a 4-year research study conducted at
the primary Children’s Court in Parramatta, NSW
Australia. The files of 160 children who appeared
before the Court’s criminal jurisdiction between
2008 and 2010 were analysed.1
The Research Findings
Demographics
Children in OOHC were significantly overrepresented before the Parramatta Children’s
Court. Just under half (49.5%) of the 160 children
whose files were reviewed had been in OOHC.
This finding was consistent with previous research
that has found that children in OOHC in NSW are
disproportionately
represented
before
the
Children’s Court (Fernandez, Bolitho & Hansen,
2014; McFarlane 2010). It is a significant finding,
given that children in OOHC comprise a very
small number of the general NSW population. To
illustrate: in June 2009, just 1% of the NSW child
population – approximately 18,300 children – was
in care (Zhou, 2010).
Nearly half (44%) of the OOHC cohort were
Indigenous, compared to just 14% of the non-care
group. This was a statistically significant finding.
There were slightly more females in the OOHC
cohort than the non-care group (32%:27%
respectively) although this was not statistically
significant. Almost half (46%) of the OOHC cohort
was living in a group home or residential care
placement and another 30% were living with
relatives in kinship placements.

1 For methodology detail and full report of all findings, see
McFarlane, K. (2015) Care-criminalisation: The involvement of
children in out of home care in the NSW criminal justice
system, Doctoral Thesis, Faculty of Law, University of New
South
Wales,
Australia,
available
at:
http://www.unsworks.unsw.edu.au/primo_library/libweb/action/
dlDisplay.do?vid=UNSWORKS&docId=unsworks_38185
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The impact of trauma
There were extremely high rates of loss, grief and
social disadvantage experienced by the children
who appeared before the NSW Children’s Court.
Children in OOHC had higher rates of trauma
incidents than their non-care peers, especially in
areas such as rates of mental illness (48%:22%),
cognitive impairment (16%:4%), and self-harm
and suicide attempts (18%:5%), particularly for
those under 14 years of age. Children in OOHC
also had a much higher rate of familial
involvement in the justice system than the noncare group (29%:12%); this was not surprising as
parental incarceration has been identified as a
tipping factor for the placement of children in the
care system (Phillips & Bloom, 1998).
Care-specific trauma
Being placed in OOHC did not guarantee children
safety and protection from abuse and neglect.
Indeed, a significant number of children
experienced problematic care throughout their
time in OOHC. For example, the files of just under
a quarter (24%) of the OOHC cohort had a
documented incident of abuse while in the care
system. This rose to a third for children under 13
years of age.
Forty-three percent of the OOHC cohort had gone
missing or had run away. Many children had
experienced very insecure placements, with
almost a third of the group having had three or
more placements during their time in care. The
likelihood of placement instability was greater for
younger children, especially those who had
entered care before the age of five years old. This
group averaged just under nine placements – or
approximately one new placement for every year
they were in the child welfare system. This finding
was concerning, because placement instability
increases the risk of delinquency, at least for
males (Ryan & Testa, 2005). Placement instability
has also been associated with incarceration for a
violent or serious offence during adolescence
(Jonson-Reid & Barth, 2003).
Additional trauma was also evident in the OOHC
cohort’s separation from family, particularly
siblings. Over half (57%) of the children had been
separated from their siblings – either because
they had been placed separately in care or, in a
minority of matters (5%), because the other
siblings had remained with their parents. While in
47% of cases siblings had also been removed
from their family, few of the cohort had been
placed together. Just 4% of children were living
with their siblings in their current placement.

Different experience of the criminal justice
system
Children in OOHC had a different experience of
the justice system compared to children who had
not been in care. For example, children in OOHC
came into contact with the justice system and
incurred their first charge at a significantly
younger age than children who had not been in
care. The OOHC cohort was on average, 13.4
years of age, an average of nine months younger
than the non-care group when they first became
involved with the justice system. The OOHC
cohort was also nearly 10 months younger than
other children in the sample when they incurred
their first charge (13.9 years:14.7 years). The
OOHC cohort also had a higher rate of previous
charges than the non-care group (81% and 60%
respectively); that is, they had a prior criminal
conviction on record. Just 6% of the OOHC cohort
had no prior criminal record, compared to 30% of
their non-care peers.
These findings are troubling, given that early
contact with police is a key indicator of ongoing
contact with the justice system (Baldry, Clarence,
Dowse & Trollor, 2013; Sentencing Advisory
Council (Victoria), 2016). Early arrest also is
associated with an increased likelihood of
reoffending, particularly for children who have
been in OOHC (Indig, Frewen & Moore, 2016).
Care-related offending
The study identified that children in care were
subject to factors that did not arise for children
who had never been in OOHC. For example,
many of the OOHC cohort were arrested and
charged, and subsequently remanded in custody,
for offences that arose out of and were unique to
the OOHC environment. In all, 65% of the OOHC
cohort had engaged in care-related offending at
some point in their criminal histories. Of the
cohort’s current matters before the Court, 35%
involved offences that were directly attributable to
the child’s placement. Almost half of these matters
involved damage to property and one-third related
to assaults against staff, co-residents or kinship
carers. In 14% of these cases, the disturbances in
the care environment also led to additional
charges of assaulting police and/or resisting arrest
being laid. The likelihood of a child committing a
care-related offence was higher for young
children: over 90% of those aged 13 years or
under had offended in, and because of, the
OOHC environment.
Many of the offences for which the OOHC cohort
was charged were relatively minor matters. For
example, malicious damage charges were
imposed when children broke a plate, wrote with
pens on the carpet, put marks on a wall and
cracked a window. Children were often charged
with assault for matters such as swearing at a
carer or police officer, or for relatively minor
altercations, not involving physical harm, with a
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carer or another child. Children in OOHC also
commonly had Apprehended Violence Orders
(‘AVOs’) imposed on them by police. While AVOs
were intended to protect someone from the child’s
challenging or threatening behaviour, they could
carry stringent conditions that failed to take into
account the realities of a residential care
environment, such as prohibiting a child to come
within a certain distance of a co-resident or carer
with whom they had regular daily contact.
‘Care-criminalisation’: the significance of the
OOHC environment
Criminalising practices operating within the OOHC
system escalated children’s exposure to the
justice system for offences that would not have
led to police involvement if they had occurred at
home. These findings were consistent with other
previous and more recent Australian research
(Carrington, 1993; NSW CSC, 1999; Richards &
Renshaw, 2013; Victoria Legal Aid, 2017), and
has also been identified in English studies
(Fitzpatrick, 2009; Fitzpatrick & Williams, 2016;
HM Inspectorate of Probation, 2012; National
Association for the Care and Resettlement of
Offenders (NACRO), 2003; PRT, 2016; Taylor,
2003, 2006).
Residential care in particular, has been shown to
be criminogenic. Badly trained and poorly
supported staff, inadequate matching of children
of different ages, experiences and background
(offenders and victims of abuse are often placed
together), and a readiness to call police to
manage children’s behaviour, were all factors that
contributed to children in this study changing from
children-in-need to child offenders.
The study also found that OOHC agencies did not
provide adequate support for children once they
became involved in the justice system. For
example, agencies often failed to allocate
caseworkers to children, rarely provided reports to
advise the court, and seldom attended court to
support a child. They also failed to work
consistently with other organisations and, at
times, actively lobbied for children to remain in
custody ‘for their own protection’. These elements
further disadvantaged the OOHC cohort, for
children not in care were not subject to these
factors. Other care-specific factors, such as
placement instability, separation from siblings and
significant others, frequent police interactions and
the trauma associated with the removal process
itself, also shaped and accelerated children’s
trajectory through the justice system.

The significance of police discretion
It was evident that police discretion was critically
important in determining the pathway through the
criminal justice system for a child in OOHC. For
example, while a child’s first formal involvement
with the justice system should, in the vast majority
of cases, begin with a police caution, this was not
the case for children in care. Instead, a quarter of
the children in OOHC were arrested and charged
with an offence, rather than being issued with a
police caution. This was not the result of children
in OOHC committing more serious offences which
excluded a caution being issued: in fact, there
was little difference between the cohorts in terms
of the seriousness of the charges for which they
faced the Children’s Court.
Children in OOHC were also adversely affected
by onerous or arbitrary bail conditions imposed by
police. They were more likely to be remanded for
breaches of bail conditions (again, this was
statistically significant), such as the failure to be at
a residential service at a specified time, or
because they had run away from a care
placement. These findings were consistent with
research undertaken by the Australian Institute of
Criminology (Richards & Renshaw, 2013). The
greater likelihood of arrest for breach of bail may
be due to the higher levels of scrutiny to which
children in OOHC are subject, particularly in
residential care facilities, which are more likely to
identify and report breaches to police (Richards &
Renshaw, 2013, Turpel-Lafond, 2009) and which
expect children to comply with conditions they are
unable either to understand or comply with without
a high level of support (Glover & Hibbert, 2009).
The significance of judicial discretion
Like police discretion, judicial discretion,
especially in relation to bail, assumed a special
significance in shaping children’s pathways
through the justice system. Children in OOHC
were more likely to be placed on remand than the
non-care cohort (75%:62% respectively). This was
a statistically significant difference. Certain groups
within
the
OOHC
cohort
were
further
disproportionately represented amongst the
children on remand. For example, 75% of the
OOHC cohort aged 10–13 years were remanded
for their current alleged offence compared to 60%
of the non-care group of the same age. Children
in OOHC also spent longer on remand than their
non-care peers: a mean of 33.9 days on remand,
which is almost three times longer than the mean
of 12.2 days for their non-care peers. This was a
statistically significant difference.
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It is also an important finding, for international
research has indicated that the OOHC cohort is
an especially vulnerable group within the already
disadvantaged juvenile detainee population (Hart,
2006; HoC, 2013; Jacobsen et al., 2010; PRT,
2016; Summerfield, 2011). With research
suggesting that the criminogenic impact of
custody is the ‘most significant factor in increasing
the odds of recidivism’ (Murphy et. al., 2010, p.
69), the indication that the OOHC cohort was
brought into the justice system at an earlier point
than those with no care experience, and the
likelihood that the cohort will have an accelerated
path to incarceration, is immensely troubling.
Children in care also tended to be excluded from
pre-court diversion and alternate sentencing
options. To illustrate: the OOHC cohort did not
receive a single Community Service Order
(CSO)2, compared to the 6% of the non-care
group. This can be attributed to the frequency with
which Juvenile Justice staff recommended against
such an order on the basis of an offender’s
homelessness, mental and cognitive impairment,
substance use or youth. For example, the Court
was urged not to impose a CSO on a 16-year-old
male in OOHC who was living in a youth refuge
because of the unstable nature of his
accommodation, and a 17-year-old Indigenous girl
was deemed unsuitable because of her childcare
responsibilities to her young son.
While a larger percentage of the OOHC cohort
received a Good Behaviour Bond than the noncare group (46%:39%) and was also more likely to
receive a caution (18%:8%), unanticipated
consequences were also attached to the
imposition of these sentencing options. While the
intention may have been to provide a second
chance or community support by allowing a child
to serve their sentence in the community, there
was little evidence that judicial officers understood
the likelihood that children in OOHC in particular,
risked negative consequences arising from a
breach of a bond or caution. The conditions of
supervision imposed by the Court and which are
overseen by Juvenile Justice are generally similar
to those imposed as bail conditions, which
research has identified can pose a particular
barrier for the OOHC cohort (Richards &
Renshaw, 2013).

2 A Community Service Order may be imposed as an
alternative to a custodial sentence and requires a child to be
placed and work within a community organisation, actively
attend an employment program or engage in work groups
organised by Juvenile Justice. Juvenile Justice must provide a
report stating that the child is a suitable candidate
(http://www.community.nsw.gov.au/kts/court/criminal).

These findings raise questions about the extent to
which judicial officers understand the implications
of children’s cross-over from OOHC to the
criminal justice system. While some Australian
research has found a high level of awareness of
the care-crime cross-over (Marien 2011;
Borowski, 2013), my research indicated there was
little evidence that this translated into practical
alternatives to strict sanctions or led to innovative
bail conditions or sentencing options.
Conclusion
Children in OOHC in NSW have been found to be
disproportionately represented on community
orders (Kenny et al., 2008) and in juvenile
detention (Cashmore & Paxman, 1996; Indig et
al., 2011). The correlation between OOHC and
the criminal justice system has also been
recognised internationally, particularly in the
United States of America, United Kingdom and
Canada (Courtney et al., 2011; Darker et al.,
2008; Day et al., 2011; HM Inspectorate of
Probation, 2012; Howard League for Penal
Reform, 2016; House of Commons, 1998;
Jacobsen et al, 2010; Pecora et al., 2005; Prison
Reform Trust (PRT), 2016; Summerfield, 2011;
Turpel-Lafond, 2009).
The ramifications of the over-representation of
children in OOHC in the criminal justice system
are deeply troubling. However, this phenomenon
did not appear to be well-understood by those
working with children in the OOHC or criminal
justice systems. This ignorance was particularly
pronounced in respect of the overlap between
trauma, Indigeneity, and OOHC.3 The impact of
British colonisation, which was characterised by
extreme violence and successive policies of
official government, church and non-government
interference in the lives of Indigenous
communities, including government-and sectorsanctioned abuses that culminated in the forced
removal of Indigenous children and the
disintegration of communities, has been described
as tantamount to genocide (Tatz, 1999). Although
childhood removal and/or family membership of
the Stolen Generations has been shown to be a
significant factor in predicting the likelihood of
contact with the justice system (Australian Bureau
of Statistics, 2004; Hunter, 2001; Mukherjee,
Carcach,
McDonald
&
Barnes,
1998;
Weatherburn, Snowball & Hunter, 2006, 2008;
Wundersitz, 2010), there was little evidence on
the case files that indicated such legacy issues
and the resulting trauma, had been considered in
individual cases involving Indigenous children
before the Court.

3 To illustrate, just 2% of the NSW population is Indigenous,
but Indigenous children are over nine times as likely to be
placed in OOHC compared to non-Indigenous children (AIHW,
2015).
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The response of the criminal justice system to
children’s trauma and disadvantage incurred
during placement in OOHC was also ineffective.
While many of the matters that brought children to
the attention of police and the Court involved
care-related offending, often as a result of the
process of care-criminalisation described earlier in
this article, judicial inquiry into the circumstances
of children’s offending was extremely limited. This
is illustrated by the case of a 16 year-old boy in
OOHC who became involved in an argument with
police who were investigating an un-related theft
in the suburban pub where he had been placed by
a non-government agency. He was arrested for
using offensive language in a public place and
breach of bail (having consumed alcohol).
Referred to a Youth Justice Conference (YJC),
the boy was required to write an essay on why he
shouldn’t swear in public. No inquiry was
undertaken into why the high-needs child had
been placed alone in a hotel in the first place and
there was no discussion about child protection
agency
accountability
or
incompetent
guardianship. In fact, the magistrate marked the
file a ‘Good Result’.
In another example, the Mental Health (Forensic
Provisions) Act 1990 (NSW) (‘the Act’) was
utilized to dismiss matters in 15% of cases. While
this signalled a recognition that the mental health
system may be a more appropriate response to
children’s behaviour than the criminal justice
system, the way in which their cases were
disposed of made little difference to the children
involved. To illustrate: two girls in OOHC, aged 12
and 16 respectively, had been subject to appalling
levels of sexual and physical abuse in their
respective care placements. Each child spent in
excess of three weeks in custody before their
matters were dismissed under the Act. During this
time, both children had attempted suicide in
custody. Between them, the children had accrued
16 such dismissals in the previous six months
alone.
These cases raise serious concerns about child
protection agencies’ repeated use of the justice
system as a response to children’s ongoing
behavioural challenges, rather than addressing
the trauma and institutional practices that
contributed to their offending behaviour in the first
place.
The troubling outcomes of the trajectories to
incarceration evident amongst the OOHC cohort
in this study indicate that further research on the
impact of care-criminalisation and institutional
trauma, as well as the development of initiatives
that can guide police and judicial officers as they
respond to children in OOHC in the criminal
justice system, is urgently required.

Dr Katherine McFarlane is a Senior Lecturer and
Deputy Director of the Centre for Law and Justice
at Charles Sturt University, NSW Australia. This
article is based on her PhD (Law) doctoral
research, conducted at the University of NSW,
Australia.
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Reform of Juvenile and Family
Justice in Italy

The Ministers of Justice of the current Italian
Government, Andrea Orlando, presented in the
Parliament in July 2014, the bill n. 2284 entitled:
"Delegation to the Government concerning
provisions on the efficiency of civil proceedings".
This bill deal with two areas of the Italian justice
system: the justice of the enterprise, through the
constitution of the "Business Court" and the
juvenile and family justice, through the abolition of
the Youth Court and the Office of the Prosecutor
at the Youth Court and the establishment of a
specialized section in the Ordinary Court (Court of
First Instance), dedicated to the family, the person
and the minor and a specialized group within the
Office of the Prosecutor at the Ordinary Court.
In this second area of the Italian justice system,
Minister Orlando's bill has radically changed its
face and orientation in less than three years, since
it initially envisaged the abolition of the Youth
Court, then all juvenile and family competences
was been concentrated in the Juvenile Court,
followed by intermediate and different solutions,
up to the current version, approved by the Justice
Commission of the Chamber of Deputies and
which has been under consideration for some
months by the Commission Justice of the Senate,
which in practice made a half turn with a
pejorative formulation of the initial version.
Why this bill? The usefulness of reforming juvenile
and family justice has been discussed in Italy for a
long time in order to improve some critical aspects
related in particular to the so-called "voluntary
jurisdiction",
civil
proceedings
concerning
situations of children at risk, and to bring together
all the competences in juvenile and family matters
scattered in three different judicial authorities:
Youth Court, judging all cases in bench and mixed
composition (two professional judges and two
honorary judges with extra-judicial competences
in childhood, adolescence and family matters)
changed, among others, juvenile who have
committed a criminal offense, minors in
dangerous situations – the double civil and
criminal competence - abandoned minors whose
adoption
procedure
can
be
opened,

Hon. Judge Joseph Moyersoen*
unaccompanied
minors,
minors
requiring
educational measures, etc. ; Ordinary Court,
Section for Separations and Divorces; Ordinary
Court, Guardianship Section. More than a decade
ago, the Italian Association of Youth and Family
Judges had presented a feasibility study carried
out in collaboration with a research center
(Innocenti’s Institute) and finalized to create a
Family Court, bringing together all civil and
criminal jurisdiction in juvenile and family matters.
The value of a reform is clearly visible when it
starts with its own logic and philosophy, as was
the case of Presidential Decree 448/1988 on the
Juvenile Criminal Proceedings Code. Similarly,
abroad, such as the reform of juvenile and family
justice in Belgium (Act of 30 July 2013), which
was thoroughly discussed both during the
discussion phase of the bill and subsequently
during the phase of its implementation.
Minister Orlando's bill seems rather to have been
conceived only by a logic of economy and cost
reductions, the Youth Court is a totally
autonomous judicial structure, but a section
specialized in the Ordinary Court is not an
independent judicial authority. In addition, the bill
does not provide for a budget, and a reform of this
scope with "zero" costs is likely to have the same
value. It should also be pointed out that the
creation of a specialized section in the Ordinary
Court, which would make it possible to have a
local judge, would not be possible without
allocations of funds (magistrates, administrative
staff, offices, computer equipment, etc.), as well
as specialized groups within the Office of the
Prosecutor at the Ordinary Court, whose
constitution would depend on the will and priorities
of the Chief Prosecutor, may lead to the loss of
the present specialization. However, only the
specialized sections constituted at the "district"
level (29 in total) would take decision in a bench
and mixed composition, while the specialized
sections at the "circondario" level (approximately
139) would take decision in a monocratic
composition (a single judge) Composed
exclusively of professional magistrates, in a field
where the contribution of different disciplines is
fundamental. In addition, only to sections at the
"circondario" level, it will be provided to assign
exclusive functions in family matters. This means
that judges assigned to the section at the district
level should also deal with other affaires. To end
the exclusive functions of small and medium-sized
Courts, could never be assured.
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In short, an "inestimable" heritage of more than 50
years of experience in Italian juvenile justice is
likely to be erased. In addition, Minister Orlando's
bill does not seem to take into account the specific
provisions on juvenile and family justice in
international treaties, firstly the Convention on the
Rights of the Child and international acts of "soft
law", not binding, such as the Beijing Rules, the
Ryad Rules, the Tokyo Rules, the Vienna
Guidelines and the Havana Guidelines, to the
Council of Europe's Guidelines on Child Friendly
Justice, and the guidelines on Children in contact
with the justice system recently adopted by the
AIMJF.
For this reason, professionals working in this area
of justice have been mobilized firstly to be heard
by Minister Orlando and the Senate Justice
Commission, which intend to approve the reform
quickly, secondly to make their voices heard by
public opinion.
First of all, in 2016, a petition was launched by
Paolo Tartaglione (pedagogue responsible of the
coordination of children’s reception centers),
against the bill, on the following website:
www.change.org . This petition has already
exceeded 26,000 signatures, and recently an
English version of the petition has been published
on this web page, to allow membership to
foreigners:
https://www.change.org/p/vincenzomario-dascolasenato-it-let-s-stop-the-abolition-of-the-youthcourts-in-italy.
This petition received the support of several
personalities of culture in Italy, among others I
quote one who knows the Italian juvenile justice
system, Gherardo Colombo, former magistrates
known for the investigation "Clean Hands", which
thus motivated his adhesion "I chose to sign
because the abolition of the Youth Court and of
the Prosecutors' Offices for Juveniles creates the
serious and concrete danger that justice will end
up treating adolescents and children as adults,
very negative consequences for them and for the
whole community".

Following this petition, an appeal was launched in
early March 2017 by the Italian Association of
Youth and Family Judges, which collected more
than 300 signatures in less than 3 days, including
organizations such as Amnesty International Italy,
Terre des hommes Italy and Unicef Italy. But this
appeal went beyond the Italian borders and was
signed by international figures such as the former
chairman of the UN Committee on the Rights of
the Child, Jean Zermatten, and the president of
the AIMJF, Avril Calder. Other organizations
wanted to activate by sending a letter to the
Government and / or the Italian Parliament
expressing concern about the reform: the national
members of the International Defence for
Children's Network, Nils Muižnieks, Commissioner
for Human Rights of the Council of Europe, Marta
Santos Pais, Special Rapporteur of the UN
Secretary General on violence against children,
Michael O'Flaherty, Director of the European
Agency for Fundamental Rights (FRA). Other
messages addressed to the Government and
Parliament are on the way. I would like to thank all
those who have contributed to renewing the hope
that the Italian legislature will take the time and be
able to think better and in a more shared way,
before approving a reform in such a complex and
delicate sector.

*Joseph Moyersoen sits as an Hon Judge in the
Juvenile Courts, Milan, Italy and is the immediate
past President of IAYFJM.
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Child-centredness in decision making in Public
Child Law Proceedings in England and Wales:
Perspectives of the Judiciary

Introduction
This article introduces a research project
investigating judicial perspectives about childcentred decision-making in Care and Adoption
Proceedings, England and Wales. Part two of the
article, to be published in the January 2018
Chronicle, will report on findings from interviews
with judges.
Background
Children in Public Child Law Proceedings (Care
and Adoption) in England and Wales, under the
Children Act 1989, are surrounded by a great
variety of professionals and experts and have the
right to be legally represented, via a children’s
Guardian and lawyer or independently. However,
children rarely have the opportunity to speak
directly with the judge dealing with their case, to
express their wishes and feelings. It is therefore
important to find out from the judges themselves
their views on what constitutes a child-centred
approach to their decision-making in Care and
Adoption Proceedings. Whilst there exists some
research in other jurisdictions, notably, Raitt1
(Scotland) and Birnbaum and Bala2 (Canada and
USA) in Private Law (Custody and Access
Cases), there is a lack of research on Public Child
Law Proceedings in England and Wales, with a
specific focus on child-centred decision-making
from the perspectives of the Judiciary.
This research has its roots in the researcher’s
own experience in social work practice, as a local
authority child protection social worker and later
as a children’s guardian, representing children in
care and adoption proceedings. Currently there

1 F E Raitt, ‘Hearing children in family law proceedings: can
judges make a difference?’ (2007) Child and Family
Law Quarterly 9 (2).
2 R Birnbaum and N Bala, ‘Judicial Interviews with Children in
Custody and Access Cases: comparing
experiences in Ontario and Ohio’ (2010) International
Journal of Law, Policy and the Family 24 (3) 300.

David Lane

are over 75,000 children in the care system3,
most of whom have been subject to decisions
made in Public Child Law Proceedings (Care and
Adoption). Such decisions affect profoundly the
lives of children and their families, yet there is a
lack of research on the perspectives of Judges
about what constitutes child-centred decisionmaking. This study interviewed and explored with
District, County and High Judges in England and
Wales, the core factors / elements of child-centred
decision-making in Public Child Law Proceedings.
Aim of the research
This research aims to identify core factors and
elements of child-centredness in decision-making
in public child law proceedings in England and
Wales from the perspectives of the Judiciary.
Research objectives
1. To explore with members of the judiciary their
ideas of what constitutes a child-centred
public child law system
2. To identify factors - human, legal, cultural,
systemic and structural that present barriers
to a transparent, child-friendly, childaccessible public child law system
3. To obtain the views of the judiciary about the
principles of public child law that may conflict
or collide with child-centred decision-making
Methodological approach
The theoretical basis of the methodological
approach adopted for this study is located within a
broad interpretation of the paradigm of
phenomenology. Underpinning this approach is
the paradigm of interpretative phenomenology,
the goal of which is to describe and interpret ‘…
accurately a person’s lived experience in relation
to what is being studied’4. The study participants’
structural situation including relevant legislation,
case law, research, court rules and judicial
guidance, as well as their own personal values
and principles, contribute significantly to their
thinking and experience. Therefore it is important
to gain an understanding of these factors, as
reflected through their views on what elements
constitute child-centred decision-making.

3 House of Commons Library – Briefing Paper 2015, Number
04470, and Stats Wales 2015 – Children in Care in
England: 69,540 and Children in Care in Wales: 5,615 (Total
number of children in care in England and Wales as
of September 2015: 75,155)
4 P Balls, ‘Phenomenology in nursing research: methodology,
interviewing and transcribing’ (2009) Nursing Times
105 (32) 30.
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While this research locates itself within the broad
principles of a phenomenological approach, it
departs from Husserl’s principle of ‘pure
description’5 in that analysis is seen as necessary,
given the applied nature of the research subject
area and the need to inform future development in
this area in relation to policymaking, professional
practice and future legislation6. One of the core
principles
of
Husserl’s
phenomenological
approach; being faithful to the research
participants’ perspectives and meaning, lies at the
heart of the approach adopted for this research
study. In this study, such an approach facilitates
maintaining the integrity of the raw data and it
requires that the interpretation of such data
reflects accurately the views of the participants.7

The research method chosen for this study was
one-to-one semi-structured interviews with
individual judges in the district, county and high
courts of England and Wales. These judges were
involved in public child law proceedings, in the
areas of care and adoption. The semi-structured
open-ended interviews were audio-recorded,
using a digital audio-recorder, to ensure accuracy
of recording of the participants' responses for the
purposes of subsequent analysis. The questions
were open-ended, to facilitate space for and
flexibility of responses from the participants.8
Each interview lasted one hour.
David Lane is a Postgraduate Research Student
with the University of Liverpool. He has been a
professional social worker for twenty years
involved in child protection, adoption and
fostering. He has also been a children’s Guardian
representing children in court in care and adoption
proceedings. David is a fellow of the Higher
Education Academy and held senior lecturer posts
in childhood studies.

5 E Husserl, ‘Pure phenomenology, its method and its field of
investigation’ in D Moran and T Mooney
(eds.), The Phenomenology Reader (Routledge 2002).
6 J D Crist and C A Tanner, ‘Interpretation / Analysis methods
in hermeneutic interpretive phenomenology’ (2003)
Nursing Research 52 (3) 202.
7 K Plummer,(1983) Documents of Life: An Introduction to the
Problems and Literature of a Humanistic Method
(Unwin Hyman 1983); S Lester, (1999) An introduction to
phenomenological research (Demon 1999) 2;
T Groenewald,(2004) ‘A phenomenological research Design
illustrated’ (2004) International Journal of
Qualitative Methods 3 (1) 14.

8 A Bryman, Social Research Methods 4th edition Oxford
University Press 2012) 470.
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Comparative Law and IAYFJM’s website

Andrea Conti

Supports
development
of
international
guidelines and standards and the work of
international courts.
Problems related to childhood and the evolution of
the concepts of childhood and family are common
across the world. Deeply rooted problems are not
purely national. Domestic violence, child abuse,
relationship break-up and breakdown of families
are issues that face every State and every
civilized community. However, the cultural and
environmental contexts in different States have
considerable influence on local perception of
issues and responses to them. They also
influence the way in which problems emerge
within communities.
These cultural and environmental characteristics
should not obscure an understanding of universal
issues. Given the international nature of family
problems, a comparative law approach allows
those working in child and family justice systems
to be aware of solutions adopted by other
countries and can offer a broader view of the
issues under consideration. Of course, no solution
offered by a foreign law can be applied directly in
national law without proper adjustment and a prior
feasibility study. However, knowledge of
alternative solutions can open the mind of the
jurist and offer a variety of solutions upon which to
draw.
A comparative law perspective produces an
outlook and a communication system that can
help to give effect to the rights of children and
promote their healthy mental and physical
development in a constantly changing world.
Initiatives and the website
In the light of the above, IAYFJM is aiming
•

In this article I set out a few words about
comparative law, its relationship to the IAYFJM’s
aims and a related proposal for the website. I also
take the opportunity to explain on the
development of the Events webpage, which
should also help comparisons to be made.
IAYFJM and Comparative Law
At an international level the objectives of IAYFJM
include:
Studying problems raised by the functioning
of judicial authorities and organizations
involved in the protection of children and the
family;
• Ensuring the application of national and
international principles governing those
authorities and making them more widely
known; and
• Examining legislation and systems designed
for the protection of children and the family
with a view to improving such systems both
nationally and internationally.
In studying legal issues and also child
development and protection (which are universal
issues not confined within national borders) our
statutes clearly relate well to the underlying
purposes of comparative law which:
•

•

Creates an international perspective on legal
problems and involves an understanding of
similarities and differences;

•

Promotes knowledge of other models of
justice and encourages interpreters of
national laws to import best practice into the
decisions they make;

•

Facilitates understanding of the different
social and cultural institutions of our world,
lessening
prejudice
and
improving
international good will;

•

Stimulates analysis of one’s own system of
law, contributing to its better drafting and
development; and

•

To give concrete expression to the objectives
of comparative law; and

•

To put into practice the vision expressed by
our President in her Inaugural speech:
One of our advantages as an international
organisation
is
that,
within
our
membership, we encompass knowledge
and experience of a wide range of
different judicial systems and approaches.
Each approach has its strengths and
weaknesses. […] And having such a
broad view can help us see what is really
fundamental in our quest to make the
lives of children, young people and their
families better.
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Jurisprudence
A special section of the website has been created
to offer an online platform where members can
share significant judgements and case law on
children and the family. We are planning sections
dedicated to each State in which the Association
has members.
So, we are calling for help from all members to
submit material. We ask you to send it
accompanied by a short abstract in one of the
three languages of our Association (English,
French or Spanish) to help members understand
the context and content of the main text.
Once I have received the material, I will add it to
the website as soon as possible. A topic sentence
for the material will appear in the first
Jurisprudence screen and material will then be
organised according to country of origin.
Please note that I would also welcome material
relevant to the principles of family or child law or
an outline describing the judicial systems for
children in your country.

Events
The Events section of our website was created in
order to make initiatives relating to family and
child law known to all members.
Events include those initiatives promoted and
organized by our Association, the National
Associations affiliated to IAYFJM, IAYFJM
regional sections and by any other bodies that
cover our interests.
This page will also include reports of events
organised or attended by IAYFJM, particularly
when they might usefully stimulate a debate on
the topic within our Association.
The Events webpage aims to raise awareness of
initiatives and topics being discussed around the
world and to encourage our members’
participation in those events. This will help build
knowledge, direct or indirect, about how other
countries are discussing and dealing with issues
relevant to our Association.
Anyone wishing to publicise an event in their own
country is invited to send us relevant information. I
will upload the material as soon as possible and
will also add it to the home page if the event is
significant.
Anyone who would like to participate in these
initiatives should send their material, in at
least one of the three languages of the
Association,
to
the
email
address:
jurisprudence@aimjf.org .
*Andrea Conti is a Lawyer with a Ph.D. in
Criminal Law and Criminal Procedure, Editor-inchief of IAYFJM’s website and one of IAYFJM’s
Young Representatives at the United Nation’s
Department of Public Information.
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Treasurer’s column

Anne-Catherine Hatt

Subscriptions 2017
I will soon send out e-mail requests for
subscriptions to individual members (GBP 30;
Euros 35; CHF 50 for the year 2017 as agreed at
the General Assembly in Tunis in April 2010) and to
National Associations.
May I take this opportunity to remind you of the
ways in which you may pay:
1. by going to the website of the IAYFJM—click on
membership then subscribe to pay online, using
PayPal. This is both the simplest and cheapest
way to pay; any currency is acceptable. PayPal
will do the conversion to GBP;
2. directly to the following bank accounts:
GBP: to Barclays Bank, Sortcode 204673,
SWIFTBIC BRCGB22, IBAN GB15 BARC 2046
7313 8397 45, Account Nr. 13839745

CHF: to St.Galler Kantonalbank, SWIFTBIC
KBSGCH22, BC 781, IBAN CH75 0078 1619
4639 4200 0, Account Nr. 6194.6394.2000
Euro: to St. Galler Kantonalbank, SWIFTBIC
KBSGCH22, BC 781, IBAN CH48 0078 1619
4639 4200 1, Account Nr. 6194.6394.2001
If you need further guidance, please do not
hesitate to email me.
It is, of course, always possible to pay in cash if
you should meet any member of the Executive
Committee.
Without your subscription it would not be
possible to produce this publication.
Thank you very much in advance!
Anne-Catherine Hatt
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Contact Corner

Dr Briony Horsfall

We receive many interesting e-mails with links to sites that you may like to visit and so we are including them
in the Chronicle for you to follow through as you choose. Please feel free to let us have similar links for future
editions.
From
Child
Rights
Connect

Topic
A global child rights network connecting the daily
lives of children to the UN.

Website link
http://www.childrightsconnect.org

CRIN
The
Child
Rights
Information
Network

Global research, monitoring, policy and advocacy
organization. Provide extensive resources and worldwide legal database.
Periodic email newsletters (CRINmail) available in
English, French, Spanish, Russian and Arabic. Sign
up:
https://www.crin.org/en/home/what-wedo/crinmail
Global NGO, research and monitoring reports,
practice tools, campaigns and child advocacy
services.
DCI are leading the NGO panel for the UN Global
Study
Children
Deprived
of
Liberty:
https://childrendeprivedofliberty.info
Period round-up news email provided by the
Commission Coordinator for the Rights of the Child,
contact
Margaret
Tuite:
EC-CHILDRIGHTS@ec.europa.eu
European e-justice portal – rights of the child:
resources and training materials: Find it here
Network of 30 European Ministries of Education,
based
in
Brussels,
Belgium.
Not-for-profit
organisation, aims to bring innovation in teaching
and learning to key stakeholders.
Website
Offer training, awareness raising, publications, news
and networking. Training includes Master of
Advanced Studies in Child Rights, Interdisciplinary
Master’s Degree in Child Rights, specialist diplomas
and certificates. Training opportunities in Switzerland
as well as China, Southern Asia and West Africa.
Website: working towards a global juvenile justice
without borders. 2018 International conference.
Contact for newsletter, become a user or
collaborator: oijj@oijj.org

https://www.crin.org

Human rights blog and e-newsletter, based in Peru.
Directed by Ronald Gamarra Herrera and a team of
founding members. Part of the Institute Promoting
Social Development (IPRODES), a non-profit civil
organization dedicated to the promotion of Human
Rights, Development and Democracy.
Website for the United Nations Human Rights Office
of the High Commissioner.
Website offers news and events, publications,
resources, issues, human rights by country, where
OHCHR work, and human rights bodies.

http://kausajusta.blogspot.com.a
u
http://www.iprodesperu.org

PRI
is
an
international
non-governmental
organisation working on penal and criminal justice

https://www.penalreform.org

Defence
for
Children
International

European
Commission –
Child Rights

European
Schoolnet

IAYFJM
IDE
International
Institute for the
Rights of the
Child
IJJO
International
Juvenile
Justice
Observatory
Kausa Justa

OHCHR
Office of the
High
Commissioner
for
Human
Rights
PRI
Penal Reform

http://www.defenceforchildren.or
g

http://ec.europa.eu/justice/funda
mental-rights/rightschild/index_en.htm

http://www.eun.org

http://www.aimjf.org/en/
http://www.childsrights.org/en/

http://www.oijj.org

http://www.ohchr.org
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International

Ratify
CRC

TdH
Terre
Hommes

UNICEF
Office
Research
Innocenti

OP3

des

of

Vivere

American
University
Washington
College of Law
Crime, Victim,
Psicantropos

reform worldwide. PRI has regional programmes in
the Middle East and North Africa, Central and
Eastern Europe, Central Asia and the South
Caucasus. Reports and briefing resources published.
Sign up to receive the PRI e-newsletter: e-newsletter
International coalition campaign for the ratification of
the Optional Protocol to the Convention on the
Rights of the Child on a Communications Procedure
(OP3 CRC). Provide information about the
ratification process, news and resources, including
for children.
Swiss child relief agency, providing responses to
child protection (exploitation, juvenile justice and
migration), children’s health and children in
humanitarian
crises.
Newsletter:
https://www.tdh.ch/en/contact-us
UNICEF’s dedicated research centre, delivering
cutting-edge, policy-relevant research to equip
UNICEF and the wider global community to deliver
results for children. Latest research program focuses
on adolescence, including cross-country analyses of
mental
health,
gender
and
education:
https://www.unicefirc.org/publications/908?utm_source=whatsnew&utm
_medium=article&utm_campaign=researchdigest6
Non-government organisation campaigning to
abolish the death penalty and life imprisonment of
children. Contact Mike Hoffman, founder and
coordinator of Vivere: contact@vivere.ch
Academy on Human Rights and Humanitarian Law

Website dedicated to victimology, including
information, prevention and training. Topics cover
law and social sciences (e.g., criminology, human
rights, anthropology, forensics). Website is mainly in
Italian, however some English, Dutch and
Portuguese translations are available.

http://ratifyop3crc.org

https://www.tdh.ch/fr

https://www.unicef-irc.org

http://www.vivere.ch

https://www.wcl.american.edu/hra
cademy/

http://www.crimevictimpsicantropo
s.com/en/
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Chronicle Chronique Crónica
The Chronicle is the voice of the Association. It is
published bi-annually in the three official languages
of the Association—English, French and Spanish.
The aim of the Editorial Board has been to develop
the Chronicle into a forum of debate amongst those
concerned with child and family issues, in the area
of civil law concerning children and families,
throughout the world
The Chronicle is a great source of learning,
informing us of how others deal with problems
which are similar to our own, and is invaluable for
the dissemination of information received from
contributions world wide.
With the support of all members of the Association,
a network of contributors from around the world
who provide us with articles on a regular basis is
being built up. Members are aware of research
being undertaken in their own country into issues
concerning children and families. Some are
involved in the preparation of new legislation while
others have contacts with colleagues in Universities
who are willing to contribute articles.
A resource of articles has been built up for
publication in forthcoming issues. Articles are not
published in chronological order or in order of
receipt. Priority tends to be given to articles arising
from major IAYFJM conferences or seminars; an
effort is made to present articles which give insights
into how systems in various countries throughout
the world deal with child and family issues; some

Voice of the Association
issues of the Chronicle focus on particular
themes so that articles dealing with that theme
get priority; finally, articles which are longer than
the recommended length and/or require
extensive editing may be left to one side until an
appropriate slot is found for them
Contributions from all readers are welcome.
Articles for publication must be submitted in
English, French or Spanish. The Editorial Board
undertakes to have articles translated into all
three languages—it would obviously be a great
help if contributors could supply translations.
Articles should, preferably, be 2000 - 3000
words in length. ‘Items of Interest’, including
news items, should be up to 800 words in
length. Comments on those articles already
published are also welcome. Articles and
comments should be sent directly to the Editorin-Chief. However, if this is not convenient,
articles may be sent to any member of the
editorial board at the e-mail addresses listed
below.
Articles for the Chronicle should be sent
directly to:
Avril Calder, Editor-in-Chief,
chronicle@aimjf.org

Editorial Board
Judge Patricia Klentak
Judge Viviane Primeau
Dra Magdalena Arczewska
Prof. Jean Trépanier
Dra Gabriela Ureta

infanciayjuventud@yahoo.com.ar
vicesecretarygeneral@aimjf.org
magdalena.arczewska@uw.edu.pl
jean.trepanier.2@umontreal.ce
gureta@vtr.net

JULY 2017 EDITION
ISSN 2414-6153
www.aimjf.org

76

INTERNATIONAL ASSOCIATION OF YOUTH AND FAMILY JUDGES AND MAGISTRATES
Honorary President—Dr hc Jean Zermatten (Switzerland)
Bureau/Executive/Consejo Ejecutivo 2014-2018
President
Vice President

Avril Calder, JP
Judge Marta Pascual

England
Argentina

president@aimjf.org
vicepresident@aimjf.org

Andréa Santos Souza, D.A.
Judge Viviane Primeau

Brazil
Canada

secretarygeneral@aimjf.org
vicesecretarygeneral@aimjf.org

Anne-Catherine Hatt,

Switzerland

treasurer@aimjf.org

Secretary General
Vice
Secretary
General
Treasurer

Magistrate
Council—2014-2018
President—Avril Calder (England)
Vice-president—Marta Pascual (Argentina)

Marie Pratte (Canada)
Gabriela Ureta (Chile)

Secretary General—Andrea S. Souza (Brazil)
Vice Sec Gen—Viviane Primeau (Canada)

Hervé Hamon (France)
Theresia Höynck (Germany)

Treasurer—Anne-Catherine Hatt (Switzerland)

Laura Laera (Italy)

Patricia Klentak (Argentina)
Imman Ali (Bangladesh)

Aleksandra Deanoska (Macedonia)
Sonja de Pauw Gerlings Döhrn (Netherlands)

Godfrey Allen (England)

Andrew Becroft (New-Zealand)

Eduardo Rezende Melo (Brazil)
Françoise Mainil (Belgium)

Carina du Toit (South Africa)
David Stucki (USA)

The immediate Past President, Hon. Judge Joseph Moyersoen, is an ex-officio member and acts in an advisory capacity.
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SAVE THE DATE!
Sion's 19th International Seminar, organised by the International Institute for the Rights of the Child, in
partnership with the Centre for Children's Rights Studies of the University of Geneva and the Terre des
Hommes Foundation - Helping Children Worldwide will take place in

Sion from the 9th to the 11th of October 2017.
It will cover the topic of "nutrition, health and children's rights". On a world scale, it is estimated that
154.8 million children under the age of 5 were underdeveloped in 2016 and that 52 million had a low weight
with regard to their size, essentially due to a bad diet and repeated infections (WHO/UNICEF). On the
contrary, 41 million children presented overweight or were obese (WHO).
Meeting children's nutritional needs, particularly young children's, is part of a complex healthcare system that
begins with adopting strategies based on children's rights, including taking into account their best interests
and their right to be heard. The IDE's 19th International Seminar will attempt to shed light on the many
challenges surrounding this issue and will benefit from the expertise of their partner, Terre des Hommes Aide à l'Enfance.
Full programme and registration form will be soon available on www.childsrights.org

JULY 2017 EDITION
ISSN 2414-6153
www.aimjf.org

78

